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The Honourable Julia Gillard MP

Minister for Employment and Workplace Relations
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CANBERRA  ACT  2600

Dear Minister

In accordance with clause 12 of the terms of reference for the National Review into Model Occupational Health and Safety (OHS) Laws, we submit to you, in your capacity as the Chair of the Workplace Relations Ministers’ Council, our first report containing findings and recommendations on the optimal content of a model OHS Act in the following priority areas:

· duties of care, including the identification of duty holders and the scope and limits of duties; and

· the nature and structure of offences, including defences.

Our second report on all other matters relating to the optimal content of a model OHS Act will be submitted to the Workplace Relations Ministers’ Council by 30 January 2009, as required under clause 13 of the terms of reference.

Yours sincerely

[image: image1.emf][image: image3.wmf]Number of Submissions by 

Grouping

13

13

35

43

12

9

60

2

24

6

2

8

17

0

10

20

30

40

50

60

70

Unions

Union

Organisations

Professional

Associations

Other

Local

Governments

Industry

Associations

Individuals

Governments

Government

Organisations

Employer

Organisations

Companies

Community

Organisations

Academics


[image: image4.jpg]%@7 S




Robin Stewart-Crompton
Stephanie Mayman 
Barry Sherriff

(Chair)
(Panel member)
(Panel member)

31 October 2008
Terms of Reference


Background

1 The health and safety of Australian workers is a key concern of Australian governments at all levels. All workers have the right to a safe and healthy workplace and employers have the right to expect that workers and visitors to their workplaces will co-operate with occupational health and safety (OHS) rules.

2 OHS regulation affects every workplace in Australia. All States, Territories and the Commonwealth have OHS laws that aim to prevent workplace death, injury and disease. Industry specific laws covering workplace safety and laws regulating particular hazards, for example the transport and storage of dangerous goods, also exist in certain jurisdictions.

3 All Australian governments have taken a broadly similar approach to regulating for safer workplaces. The approach involves a principal OHS Act codifying common law duties of care, supported by detailed regulations and codes of practice, and a system of education, inspection, advice, compliance activities and, where appropriate, prosecution.
4 Despite this commonality, there remain differences between jurisdictions as to the form, detail and substantive matters in OHS legislation, particularly in regard to duty holders and duties, defence mechanisms and compliance regimes, including penalties. 

5 The importance of harmonised OHS laws has been recognised by the Council of Australian Governments, the Productivity Commission and the States and Territories in their work in this area to date.
6 The Australian Government has committed to work co-operatively with State and Territory governments to achieve the important reform of harmonised OHS legislation within five years. Following the recent meeting of the Workplace Relations Ministers’ Council, all States and Territories have agreed to work together with the Commonwealth to develop and implement model OHS legislation as the most effective way to achieve harmonisation. 

7 The model legislation will consist of a model principal OHS Act, supported by model regulations and model codes of practice that can be readily adopted in each jurisdiction.

8 Harmonising OHS laws in this way will cut red tape, boost business efficiency and provide greater certainty and protections for all workplace parties. 
9 As the first step in this process the Australian Government has appointed an advisory panel to conduct a national review of current OHS legislation across all jurisdictions, and recommend to the Workplace Relations Ministers’ Council the optimal structure and content of a model OHS Act.

Scope of the Review

10 The panel is asked to review OHS legislation in each State, Territory and Commonwealth jurisdiction for the purpose of making recommendations on the optimal structure and content of a model OHS Act that is capable of being adopted in all jurisdictions. The panel is asked to make its recommendations in two stages, to allow matters critical for harmonisation to be considered by the Workplace Relations Ministers’ Council as a matter of priority (refer paragraphs 12 and 13). 

11 In undertaking the review, the panel will:

a) examine the principal OHS legislation of each jurisdiction to identify areas of best practice, common practice and inconsistency; 

b) take into account relevant work already undertaken in this area by the Australian Safety and Compensation Council and others (including international developments), and consider recommendations from recent reviews commissioned by Australian governments relating to OHS laws;

c) take into account the changing nature of work and employment arrangements;

d) consult with business, governments, unions and other interested parties, and invite submissions from the public and other stakeholders on matters relating to the review; and

e) make recommendations on the optimal structure and content of a model OHS Act that promotes safe workplaces, increases certainty for duty holders, reduces compliance costs for business and provides greater clarity for regulators without compromising safety outcomes.

12 The panel should examine and make recommendations on the optimal content of a model OHS Act in the following areas as a matter of priority, and report to the Workplace Relations Ministers’ Council by 31 October 2008:

a) duties of care, including the identification of duty holders and the scope and limits of duties;

b) the nature and structure of offences, including defences.

13 The review panel should also examine and make recommendations on the optimal content of a model OHS Act in the following areas, and report to the Workplace Relations Ministers’ Council by 30 January 2009: 

a) scope and coverage, including definitions;

b) workplace-based consultation, participation and representation provisions, including the appointment, powers and functions of health and safety representatives and/or committees;

c) enforcement and compliance, including the role and powers of OHS inspectors, and the application of enforcement tools including codes of practice;

d) regulation making powers and administrative processes, including mechanisms for improving cross-jurisdictional co-operation and dispute resolution;

e) permits and licensing arrangements for those engaged in high risk work and the use of certain plant and hazardous substances;

f) the role of OHS regulatory agencies in providing education, advice and assistance to duty holders;

g) other matters the review panel identifies as being important to health and safety that should be addressed in a model OHS Act.

Principles for the Review

14 The review will be guided by the following principles:

a) an inclusive approach to the harmonisation process, where the concerns and suggestions of all jurisdictions and interested stakeholders are sought and properly considered;

b) that the development of model OHS legislation be accompanied by an increase in consistency of monitoring and enforcement of OHS standards across jurisdictions;

c) consideration of the resource implications for all levels of government in administering harmonised laws;

d) the observance of the directive of the Council of Australian Governments that in developing harmonised OHS legislation there be no reduction or compromise in standards for legitimate safety concerns.

Methodology and timeframe

15 The review will be undertaken by:

a) Mr Robin Stewart-Crompton – Chair 

b) Mr Barry Sherriff – Member 

c) Ms Stephanie Mayman – Member.

16 The advisory panel will be supported by a secretariat resourced by the Commonwealth Department of Education, Employment and Workplace Relations. State and Territory governments may also provide practical support and assistance to the advisory panel.

17 The following timeframe will apply to the review:

	Information gathering, research and consultation with key stakeholders
	April – May 2008

	Publish issues paper and invite submissions
	May 2008 

	Provide a progress report to Workplace Relations Ministers’ Council meeting
	May 2008 (expected)

	Provide report and recommendations to Workplace Relations Ministers’ Council on priority areas outlined in paragraph 12 (duties of care and the nature and structure of offences)
	31 October 2008 

	Provide report and recommendations to Workplace Relations Ministers’ Council on remaining matters
	30 January 2009 
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Preface


OHS regulation affects every workplace in Australia and aims to prevent workplace death, injury and disease. The OHS legislative framework must provide an effective foundation to achieve the ongoing improvements nationally agreed to in Australia’s National OHS Strategy and must be capable of doing so in a rapidly changing world of work. 

The legislative framework must also reflect Australia’s commitment to the International Labour Organization’s (ILO) Occupational Safety and Health Convention 1981 (C155).
 Our recommendations take account of Australia’s obligations under C155 and are consistent with the ILO’s 2003 Global Strategy on Occupational Safety and Health.

Our terms of reference reflect the principles of harmonisation, including enhanced health and safety standards, greater regulatory efficiency and effectiveness, more certainty for duty holders and the elimination of unnecessary regulatory compliance burdens. 

The review provides an opportunity to create legislation which clarifies the roles of various parties and accommodates changes in the nature of work, to ultimately improve OHS outcomes in workplaces across Australia.

In conducting this review, we have been guided by the scope and principles set out in the terms of reference. We are required to make our recommendations in two stages, to allow matters critical for harmonisation to be considered by the Workplace Relations Ministers’ Council (WRMC) as a matter of priority.

Our first report focuses on the priority areas specified in clause 12 of our terms of reference:

a) duties of care, including the identification of duty holders and the scope and limits of duties; and

b) the nature and structure of offences, including defences.

Our second report is to be provided to the WRMC by 30 January 2009. It will cover other matters relevant for a model OHS Act. These are specified in clause 13 of our terms of reference. 

In combination, the two reports will provide all our recommendations for the optimal content of a model Act. 

It is therefore important to consider the reports together in order to gain a better understanding of the overall balance of our proposals. We aim to assist all interested persons to achieve the best OHS results when the proposed model Act is implemented. We consider that the model Act should build on the successful approach of supporting a continuum of methods for achieving the best OHS results. Overall, these will range from facilitating voluntary co-operative measures to ensure a safe and healthy working environment through to effective means of compelling compliance with the statutory obligations. Many provisions of the model Act will be complementary and inter-related, both as a result of this approach and for technical reasons. For example, the second report is to contain recommendations regarding the scope and coverage, including definitions, of a model Act, which are also essential for the duties of care and offences. 

We have conducted extensive consultations in each jurisdiction, attending over 80 meetings. In the course of these meetings we spoke to more than 260 individuals representing over 100 organisations, including regulators, union and employer organisations, industry representatives, legal professionals, academics and health and safety professionals. We also received 243 written submissions providing a rich source of ideas and information. 

Throughout the consultation process, we invited stakeholders to express their views in a forthright and constructive manner. The well-considered responses and enthusiastic support for our review are proving to be invaluable in shaping our recommendations.
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Summary


The main aim of OHS legislation is to protect the health and safety of persons at work or affected by work. OHS legislation should be designed to facilitate, support and secure that protection.

Our first report focuses on the priority areas in clause 12 of our terms of reference, being:

a) duties of care, including the identification of duty holders and the scope and limits of duties;

b) the nature and structure of offences, including defences.

The protection of health and safety should be enabled by statutory duties of care and other obligations, which are imposed on those who cause work to be performed and contribute to the processes and means for work to be undertaken.

Our first report has five parts. Our recommendations relating to the optimal content of a model Act commence in Part 2. In each chapter, we examine the current arrangements in OHS laws, highlighting areas of inconsistency. We also refer to the submissions we received and the comments and advice provided to us during consultation. We then discuss the options and our reasons for making our recommendations, and note any related areas that will be the subject of our second report.  A table of our 75 recommendations, identified by Part and chapter, follows this summary and should be read with it. 

Part 1: The Regulatory Context (Chapters 1-3)
Part 1 sets the scene for our review. We briefly describe how Australia’s OHS laws have developed since the introduction of Robens-style legislation in Australia over 25 years ago. Since 1995, there have been two national reviews of OHS and all jurisdictions have undertaken reviews of their principal OHS Acts.  These considered many of the matters that are in our terms of reference. The reports of the reviews have given us a useful source of information and analysis.

OHS legislation must have wide coverage, so that it applies to all hazards and risks arising from the conduct of work and imposes appropriate duties on those who are in a position to eliminate the hazards or control those risks. We therefore examine in some detail, the significant changes that have occurred to the labour market and the nature and organisation of work in Australia, such as the growth in casual, part-time and temporary work, outsourcing, the use of labour hire, migrant workers and home workers. There is a body of evidence showing that such atypical forms of employment can adversely affect health and safety outcomes and that the regulatory regime has not kept pace with these changes. 

Changes, not only in work relationships, but also in the types of OHS hazards and risks, will continue to occur, and a model OHS Act should be able to accommodate such new and evolving circumstances without requiring frequent amendments to meet them. 

We also note that there has been a gradual reduction in both the number and incidence rate of compensated work-related injuries and fatalities since the beginning of the decade, but the number of Australians killed and injured each year remains unacceptably high. Each year over 140,000 Australians are seriously injured at work, more than 250 are killed and it is estimated that over 2000 die as a result of work-related disease.  The social and economic costs are immense.

Part 2: The Duties of Care (Chapters 4 – 9; Rs 1 – 49)
Part 2 of this report discusses the duties of care to be included in the model Act, including the identification of duty holders and the scope and limits of duties.  In chapter 6, we make detailed recommendations about the holders of the primary duty of care. Chapter 7 contains our examination of issues concerning specific classes of duty holders, other than officers (dealt with in chapter 8) and workers and other persons (chapter 9).

In making our recommendations, we are concerned that the model Act provides for:

· as broad a coverage as possible, to ensure that the duties of care deal with emerging and future hazards and risks and changes to work and work arrangements;

· clarity of expression, to ensure certainty in the identification of the duty holders and that they can understand the obligations placed upon them; and

· the interpretation and application of the duties of care consistent with the protection of health and safety.

We therefore propose that the model Act include a set of principles, which will, amongst other things, guide duty holders, regulators and the courts on interpreting and applying the duties of care.  There would also be a provision dealing with the common features of the duties. Duties of care should be non-delegable, and more than one person may concurrently have the same duty.

We recommend that there be a primary (or general) duty of care imposed on any person who conducts a business or undertaking (whether as an employer, self-employed person, principal contractor or otherwise) for the health and safety of:

· ‘workers’ within an expanded definition; and 

· others who may be put at risk by the conduct of the business or undertaking.

This expression of the primary duty of care would cover new and evolving work arrangements and extend the duty beyond the traditional employer and employee relationship. Therefore, a duty for ‘employers’ to ‘employees’ would no longer be needed.

There is a range of specific classes of persons who we consider should have duties of care under a model Act. These persons include:

· those with management or control of workplace areas;

· designers of plant, substances and structures;

· manufacturers of plant, substances and structures;

· builders, erectors and installers of structures;

· suppliers and importers of plant, substances and structures;

· OHS service providers;

· officers;

· workers; and 

· other persons at the workplace.

Each duty of care of care should be qualified by what is ‘reasonably practicable’, apart from duties of care of workers and other persons at the workplace (which should be qualified by ‘reasonable care’) and officers of organisations (which should be qualified by ‘due diligence’). 

We consider that ‘reasonably practicable’ is an effective qualifier of the duty of care, and that it is more transparent for it to be contained within the duty of care than provided as a defence. This is significant as the qualifier provides for the reasonableness of the duty and the ability of duty holders to comply with their duties of care. Placing the qualifier elsewhere than in the duty may lead to a perception that the duty is not qualified and is unachievable. That may discourage a duty holder from taking steps to achieve compliance. 

The model Act should define ‘reasonably practicable’ (but not include ‘control’ in the definition) to assist the duty holder to understand what is required to comply with the duty of care.  The term should be explained in a code of practice or other guidance material.

The model Act should also place a duty of care on any person providing OHS advice, services or products that are relied upon by other duty holders to comply with their obligations under the model Act. These persons may, in providing the services, influence decisions that are critical to health and safety in relation to a specific activity, or across an organisation (e.g., advising on governance structures, safety policies or systems).

We propose that officers of an organisation should have a positive duty to exercise due diligence to ensure their organisation complies with its duties of care, having regard to the officers’ responsibilities and position. Currently, a breach of a duty of care by an organisation is usually attributed to officers without any positive duty placed on them. The duty would make clear that the officer must be proactive in taking steps to ensure compliance by the organisation. 

Using a wide definition of ‘worker’, we recommend that workers should have a duty of care to themselves at work and to others who may be affected by the workers’ acts and omissions.  They should also cooperate with reasonable action taken by a person conducting the business or undertaking to comply with the model Act. There should also be a limited duty of care on others at a workplace.

Part 3: Offences relating to breaches of duties of care (chapters 10 – 12; Rs 50 – 61)

In Part 3, we discuss the nature and structure of offences relating to the duties of care. We conclude that the offences should be criminal, not civil, and should continue to be ‘absolute liability’ offences, subject to the qualifiers on the duties that we recommend earlier.

We propose making sanctions more related to culpability for breaches than to their outcomes, as well as more effective in terms of deterrence.

We propose three categories of offences. Category 1 would relate to the most serious cases of non-compliance, involving recklessness or gross negligence and serious harm (fatality or serious injury) to a person or a risk of such harm. Category 2 would deal with serious harm or the risk of it without recklessness or negligence. Category 3 would apply to other breaches.  

We recommend that the most serious breaches should be indictable offences (permitting trial by judge and jury) as in Victoria and SA.

We recommend significant increases in fines. These would be aligned with the 3 categories of offences. The highest fines would apply to category 1 breaches of the primary duty of care or of the duty held by a specified class of duty holder (other than officers, workers and other persons).

Reflecting the very high level of risk and culpability in a category 1 offence, the maximum fine for a corporation would be $3 million and the maximum fine for an individual would be $0.6 million. Imprisonment for up to five years could also be imposed on an individual for a category 1 offence.

A category 2 breach of the primary duty or of a duty held by a specified class of duty holder (other than officers, workers and other persons) would be subject to a maximum fine of $1.5 million for a corporation and $0.5 million for an individual.

A category 3 offence, for a breach of the above-mentioned duties that does not involve serious harm or the risk of serious harm, would be subject to a maximum fine of $0.5 million for a corporation and $0.1 million for an individual.

There would similarly be three categories of offence and penalties for breaches of the positive duty of care that we recommend for officers.  The three categories would have the same criteria as for the offences described above. The fines would, however, be lower, reflecting the lesser capacity of an officer to eliminate hazards and reduce risks. The maximum fine for a category 1 breach (gross negligence or recklessness and serious harm or risk of serious harm) of an officer’s positive duty would be $0.6 million. There could also be a sentence of imprisonment for up to 5 years. The maximum fine for a category 2 breach (serious harm or the risk of serious harm) of an officer’s positive duty would be $0.3 million and the maximum fine for a category 3 breach would be $0.1 million.

As mentioned above, we recommend a duty of care for workers and others who are at a workplace. Again, reflecting the lower level of influence of such persons, the penalties for the three categories of offence would be lower.  For a category 1 breach (gross negligence or recklessness and serious harm or risk of serious harm) of the duty of care of a worker or other person, the maximum fine would be $0.3 million. A sentence of imprisonment for 5 years could be imposed. For a category 2 breach (serious harm or the risk of serious harm), the maximum fine would be $0.15 million and for a category 3 breach, the maximum fine would be $0.05 million.

In addition to monetary fines, there should be more sentencing options (remedial orders, adverse publicity orders, training orders, injunctions, compensation orders, community service orders, corporate probation). No jurisdiction presently provides all of them.

Part 4: Other matters relevant to duty of care offences (Chapters 13 – 18; Rs 62 – 74)

Part 4 of our report addresses the burden of proof, appeals, limits on prosecutions, guidance on sentencing, and proposals to avoid duplicity and double jeopardy.

We recommend that the prosecution should bear the onus of proving beyond reasonable doubt all elements of an offence relating to non-compliance with a duty of care. In reaching this conclusion, we have carefully considered the differing views that were put to us, the reasoning in previous reviews and current practice. We also took into account the fact that we recommend substantial increases in the size and range of penalties, and that, in our second report, we will address how the regulators should have strong and wide-ranging investigatory powers.

To reinforce the continuing consistency of harmonised OHS laws, we recommend that an appeal should ultimately lie to the High Court of Australia from the courts in each jurisdiction (recognising that some adjustment may be required to the processes for appeal in NSW and Queensland).

We propose that there be common limitation periods for initiating prosecutions for breaches of duties of care, and that action be taken to develop consistent sentencing guidelines and processes for presenting victim impact statements to courts in appropriate circumstances.

We recommend that the model Act contain provisions to ensure that a complaint or indictment can contain all of the details that show how a pattern of conduct has breached a duty of care (to avoid legal complications from the application of the law relating to ‘duplicity’). We also propose that the model Act clearly state that no one can be subject to ‘double jeopardy’.

We also recommend that there should be no Crown immunity, so that the Crown in all jurisdictions would be subject to the same duties and sanctions as all other duty holders.

Part 5: Defences (Chapter 19; R 75)
Because of our recommendations about the duties of care, the place of reasonable practicability, etc, in qualifying the duties and the onus of proof in prosecutions, we have not recommended that the model Act expressly provide for defences.

Second Report

As we note in the preface, many provisions of the model Act are complementary or inter-connected, so that the overall balance of our recommendations will not be clear until our second report is submitted at the end of January 2009.  At that time our recommendations should be considered as the basis for an integrated and complete model Act.  

Table of Recommendations


	Recommendations

	Chapter 4: Principles, Common Features and Structure
	Reference

	1
	The model Act should contain a set of principles including, amongst other things, the following to guide duty holders, regulators and the courts on the interpretation and application of the duties of care:

a)
Duties of care are imposed on those who are involved in, materially affect, or are materially affected by, the performance of work.

b)
All duty holders (other than workers, officers and others at the workplace) must eliminate or reduce hazards or risks so far as is reasonably practicable.

c)
Workers and other individuals at the workplace must co-operate with persons conducting businesses or undertakings at the workplace, to assist in achievement of the objective of elimination or reduction of hazards or risks and must take reasonable care for themselves and others.

d)
Officers must proactively take steps to ensure the objective of elimination or reduction of hazards or risks is achieved within their organisation.

Note: Recommendations relating to principles other than those relating to the interpretation of the duties of care will be dealt with in our second report.
	Page 18-19

	2
	The model Act should include provisions explicitly providing for the following common features applicable to all duties of care:

a) Duties of care are non-delegable.

b) A person can have more than one duty by virtue of being in more than one class of duty holder and no duty restricts another.

c) More than one person may concurrently have the same duty.

d) Each duty holder must comply with an applicable duty to the required standard (reasonably practicable, due diligence or reasonable care) notwithstanding that another duty holder has the same duty.

e) Each duty holder must comply with an applicable duty to the extent to which the duty holder has control over relevant matters, or would have had control if not for an agreement or arrangement purporting to limit or remove that control.

f) Each duty holder must consult, and co-operate and co-ordinate activities, with all persons having a duty in relation to the same matter.
	Page 20

	3
	The model Act should adopt an approach whereby:

a) the duty of care provisions together impose duties on all persons who by their conduct may cause, or contribute in a specified way, to risks to the health or safety of any person from the conduct of a business or undertaking;

b) the duties of care are focused on the undertaking of work and activities that contribute to its being done, and are not limited to the workplace (except where a duty relates specifically to the workplace or things within it, or the limitation is needed to place reasonable limits on the duty – e.g. the duty of care of a worker or visitor);

c) there is a primary (general) duty of care imposed on the person conducting a business or undertaking (whether as an employer, self-employed person, principal contractor or otherwise) for the health and safety of:

i) ‘workers’ within an expanded definition; and 

ii) others who may be put at a risk to their health or safety by the conduct of the business or undertaking; and

d) even though many of the following persons will be covered by the primary duty of care of a person conducting a business or undertaking, for certainty and to provide guidance through more detailed requirements, duties of care should be imposed on specified classes of duty holders who are involved in the undertaking of work or activities that contribute to it being done, or are present when work is being done. These are:

i) those with management or control of workplace areas;

ii) designers of plant, substances and structures;

iii) manufacturers of plant, substances and structures;

iv) builders, erectors and installers of structures;

v) suppliers and importers of plant, substances and structures; and

vi) OHS service providers;

vii) officers;

viii) workers; and

ix) other persons.
	Page 26-27

	Chapter 5: ‘Reasonably Practicable’ and Risk Management
	Reference

	4
	‘Reasonably practicable' should be used to qualify the duties of care, by inclusion of that expression in each duty of care, except for the duties of officers, workers and other persons for whom different qualifiers are proposed.
	Page 33

	5
	‘Reasonably practicable’ should be defined in the model Act.
	Page 33

	6
	‘Reasonably practicable’ should be defined in the model Act in a way which allows a duty holder to understand what is required to meet the standard. 

Note: Our example clause is provided at paragraph 5.55.
	Page 35

	7
	The meaning and application of the standard of reasonably practicable should be explained in a code of practice or guidance material.
	Page 35

	8
	‘Control’ should not be included in the definition of reasonably practicable.
	Page 36

	9
	The principles of risk management should:

a) be identified in a part of the model Act setting out the fundamental principles applicable to the model Act;

b) while implied in the definition of reasonably practicable, not be expressly required to be applied as part of the qualifier of reasonably practicable; and

c) not be expressly required to be applied by the duties of care.

Note: The principles will be dealt with in our second report.
	Page 37

	Chapter 6: The Primary Duty of Care
	Reference

	10
	The model Act should provide in a single section a primary duty of care owed by a person conducting a business or undertaking to a broad category of ‘workers’ and others.
	Page 47

	11
	To ensure that the primary duty of care continues to be responsive to changes in the nature of work and work relationships and arrangements, the duty should not be limited to employment relationships. The duty holder is any person conducting the business or undertaking.
	Page 48

	12
	The primary duty of care should clearly provide, directly or through defined terms, that it applies to any person conducting a business or undertaking, whether as:

a) an employer, or

b) a self-employed person, or

c) the Crown in any capacity, or

d) a person in any other capacity;
and whether or not the business or undertaking is conducted for gain or reward.
	Page 49

	13
	The primary duty of care should exclude workers and officers to the extent that they are not conducting a business or undertaking in their own right.

Alternatively, guidance material should make clear that the primary duty of care is not owed by such persons.
	Page 50

	14
	The primary duty of care should not include express reference to control.
	Page 51

	15
	The primary duty of care should be sufficiently broad so as to apply to all persons conducting a business or undertaking, even where they are doing so as part of, or together with, another business or undertaking.
	Page 53

	16
	The model Act should include a definition for ‘worker’ that allows broad coverage of the primary duty of care. The definition of ‘worker’ should extend beyond the employment relationship to include any person who works, in any capacity, in or as part of the business or undertaking.
	Page 54

	17
	The primary duty of care should not be limited to the workplace, but apply to any work activity and work consequences, wherever they may occur, resulting from the conduct of the business or undertaking.
	Page 55

	18
	To avoid the exclusion or limitation of the primary duty of care, the model Act should specifically provide that the duty should apply without limitation, notwithstanding anything provided elsewhere in the model Act (that is, more specific duties that may also apply in the circumstances should not exclude or limit the primary duty of care).
	Page 56

	19
	The primary duty of care should include specific obligations, namely ensuring so far as is reasonably practicable:

a) the provision and maintenance of plant and systems of work as are necessary for the work to be performed without risk to the health or safety of any person;

b) the provision and maintenance of arrangements for the safe use, handling, storage and transport of plant and substances;

c) each workplace under the control or management of the business operator is maintained in a condition that is safe and without risks to health;

d) the provision of adequate welfare facilities; and

e) the provision of such information, training, instruction and supervision as necessary to protect all persons from risks to their safety and health from the conduct of the business or undertaking.
	Page 57

	20
	The model Act should extend the primary duty of care to circumstances where the primary duty holder provides accommodation to a worker, in circumstances where it is necessary to do so to enable the worker to undertake work in the business or undertaking (along the lines of that currently found in Part III, Division 4 of the WA Act). Detailed requirements and the specified scope should be contained in regulations.
	Page 58

	21
	In giving effect to the recommendations relating to the primary duty of care, the proposed model clause at paragraph 6.125 should be taken into account.
	Page 60

	22
	The primary duty of care should be supported by codes of practice or guidance material to explain the scope of its operation and what is needed to comply with the duty.
	Page 60

	Chapter 7: Specific Classes of Duty Holders
	Reference

	23
	The model Act should include a specific duty of care owed by a person with management or control of the workplace, fixtures, fittings or plant within it to ensure that the workplace, the means of entering and exiting the workplace, and any fixtures, fittings and plant within the workplace are safe and without risks to health and safety.
	Page 64

	24
	The model Act should define ‘management or control’ of the workplace, fixtures, fittings and plant to make it clear who owes the duty of care. 

Note: A definition of ‘management or control’ will be provided in our second report.
	Page 65

	25
	The duty should make it clear that more than one person can have management or control of the same matter at the same time or at different times. The duty should be placed on a person who has, to any extent, management or control of:

a) a relevant workplace area (or part thereof);

b) any area adjacent to a relevant workplace area;

c) fixtures;

d) fittings; or

e) plant.
	Page 65

	26
	The duty of care should be owed to any person at the workplace or any adjacent areas.
	Page 65

	27
	The duty of care of a person with management or control of a workplace etc should be qualified by the standard of reasonably practicable.
	Page 66

	28
	Domestic premises should be excluded from the definition of a workplace for the purposes of the duty of care of the person with management or control unless specifically included by regulation.

Note: ‘Workplace’ will be defined in our second report.
	Page 67

	29
	The model Act should provide for separate duties of care owed by specific classes of persons undertaking activities, as noted in recommendation 30, in relation to plant, substances or structures intended for use at work.
	Page 70

	30
	The model Act should place specific duties of care on the following classes of persons: 

a) designers of plant, structures or substances; 

b) manufacturers of plant, structures or substances; 

c) builders, erectors or installers of structures; and 

d) importers or suppliers of plant, structures or substances.
	Page 72

	31
	The duty of care would be to ensure that the health and safety of those contributing to the use of, using, otherwise dealing with or affected by the use of plant, structures or substances is not put at risk from the particular activity of:

a) construction;

b) erection;

c) installation; 

d) building;

e) commissioning;

f) inspection;

g) storage;

h) transport;

i) operating;

j) assembling;

k) cleaning;

l) maintenance or repair;

m) decommissioning;

n) disposal;

o) dismantling; or

p) recycling.
	Page 72

	32
	The duties of care should apply in relation to any reasonably foreseeable activity undertaken for the purpose for which the plant, structure or substance was intended to be used (e.g. construction, installation, use, maintenance or repair).
	Page 74

	33
	The duties of care are owed to those persons using or otherwise dealing with (e.g. constructing, maintaining, transporting, storing, repairing), or whose health or safety may be affected by, the use of the plant, substance or structure.
	Page 74

	34
	The specific duties of care should incorporate broad requirements for:

a) hazard identification, risk assessment and risk control;  

b) appropriate testing and examination to identify any hazards and risks;

c) the provision of information to the person to whom the plant, structure or substance is provided about the hazards, risks and risk control measures; and

d) the ongoing provision of any additional information as it becomes available.
	Page 75

	35
	The model Act should include a definition of ’supply’. 

Note: The definition of ‘supply’ will be dealt with in our second report.
	Page 75

	36
	The model Act should exclude passive financiers from the application of the duty of care of a supplier. 

Note: Passive financiers are persons who may own the plant, structure or substance concerned only for the purpose of financing its acquisition.
	Page 76

	37
	The model Act should place a duty of care on any person providing OHS advice, services or products that are relied upon by other duty holders to comply with their obligations under the model Act.
	Page 77

	38
	The model Act should include a definition of a ‘relevant service’ and a ‘service provider’ to make it clear what activities fall within the duty and who owes the duty. The definition will be discussed in our second report.
	Page 78

	39
	The duty of care should require the service provider to ensure so far as is reasonably practicable that no person at work is exposed to a risk to their health or safety from the provision of the services.
	Page 78

	Chapter 8: Duties of ‘Officers’
	Reference

	40
	The model Act should place a positive duty on an officer to exercise due diligence to ensure the compliance by the entity of which they are an officer with the duties of care of that entity under the model Act.
	Page 82

	41
	For the purposes of the model Act, officers should be those persons who act for, influence or make decisions for the management of the relevant entity. 

Note: The definition of ‘officers’ will be dealt with in our second report.
	Page 84

	42
	The provision should apply to officers of a corporation, unincorporated association, or partnership or equivalent persons representing the Crown.  

Note: These terms will be defined in our second report.
	Page 84

	43
	If our preferred position in recommendation 40 for a positive duty for officers and associated recommendations is not accepted, we recommend that provisions based on s.144 and s.145 of the Victorian OHS Act 2004 be adopted in the model Act.
	Page 84

	Chapter 9: Duties of Care owed by Workers and Others
	Reference

	44
	The model Act should place on all persons carrying out work activities (‘workers’) a duty of care to themselves and any other person whose health or safety may be affected by the conduct or omissions of the worker at work.
	Page 87

	45
	The duty of care should be placed on ‘workers’, defined in a way as to cover all persons who are carrying out work activities in a business or undertaking. 

Note: The definition of ‘worker’ is to be dealt with in our second report.
	Page 87

	46
	The duty of care should require workers to:

(a) take reasonable care for their own health and safety; 

(b) take reasonable care that their acts and omissions do not adversely affect the health or safety of others; and

(c) co-operate with any reasonable action taken by the person conducting the business or undertaking in complying with the model Act.


	Page 88

	47
	The workers’ duty of care should be qualified by the standard of ‘reasonable care’ being the standard applied for negligence under the criminal law.
	Page 88

	48
	The model Act should place a limited duty of care on other persons present at a workplace (not being a worker or other duty holder under the model Act) involved in work activity:

a) to take reasonable care for their own health and safety; and

b) to take reasonable care that their acts and omissions do not adversely affect the health and safety of others; and

c) to co-operate with any reasonable action taken by the person conducting the business or undertaking in complying with the model Act.
	Page 89

	49
	The duty of care of such other persons present at the workplace should be qualified by the standard of ‘reasonable care’, being the standard applied for negligence under the criminal law.
	Page 89

	Chapter 10: The Nature of OHS Offences – General Features
	Reference

	50
	To emphasise the seriousness of the obligations and to strengthen their deterrent value, breaches of duties of care should only be criminal offences, with the prosecution bearing the criminal standard of proof for all the elements of the offence.

Note: We discuss and make a recommendation about the onus of proof in chapter 13 and in recommendation 62.
	Page 94

	51
	Penalties should be clearly related to non-compliance with a duty, the culpability of the offender and the level of risk, not merely the actual consequences of the breach.
	Page 95

	52
	Offences for a breach of a duty of care should continue to be absolute liability offences, and clearly expressed as such, subject to the qualifier of reasonable practicability, due diligence or reasonable care, as recommended earlier.
	Page 96

	Chapter 11: Types of Offences
	Reference

	53
	Prosecutions for the most serious breaches (i.e. category 1 offences, see recommendation 55) should be brought on indictment, with other offences dealt with summarily.
	Page 98

	54
	There should be provision for indictable offences to be dealt with summarily where the Court decides that it is appropriate and the defendant agrees.
	Page 98

	55
	There should be three categories of offences for each type of duty of care, 

a) Category 1 for the most serious breaches, where there was a high level of risk of serious harm and the duty holder was reckless or grossly negligent; 

b) Category 2 for circumstances where there was a high level of risk of serious harm but without recklessness or gross negligence; and

c) Category 3 for a breach of the duty without the aggravating factors present in the first to categories;  

with maximum penalties that:

d) relate to the seriousness of the breach in terms of risk and the offender’s culpability;

e) strengthen the deterrent effect of the offences; and 

f) allow the courts to impose more meaningful penalties, where that is appropriate.  
	Page 100

	56
	The model Act should provide that in a case of very high culpability (involving recklessness or gross negligence) in relation to non-compliance with a duty of care where there was serious harm (fatality or serious injury) to any person or a high risk of such harm, the highest of the penalties under the Act should apply, including imprisonment for up to five years.

Note: This would be a Category 1 case in our recommended 3 category system.  Recommendation 57 proposes a range of penalties  for each category and for the holders of the various recommended types of duty.
	Page 103

	Chapter 12: Sentences for Breaches of Duties of Care
	Reference

	57
	The model Act should provide for the penalties for category 1, 2 and 3 offences relating to duties of care, as set out in Tables 11, 12 and 13.
	Page 109

	58
	The model Act should separately specify the penalties for natural persons and corporations, with the maximum fine for non-compliance by a corporation being five times the maximum fine for a natural person. 
	Page 109

	59
	The model Act should provide for custodial sentences for individuals for up to five years in circumstances (category 1 offence) where: 

a) there was a breach of  a duty of care where there was serious harm to a person (fatality or serious injury) or a high risk of serious harm; and 

b) the duty holder has been reckless or grossly negligent.
	Page 110

	60
	In light of our other recommendations for higher maximum penalties and a greater range of sentencing options, the model Act should not provide for a further penalty for a repeat offender.
	Page 112

	61
	The model Act should provide for the following sentencing options in addition to fines and custodial sentences: 

a) adverse publicity orders;

b) remedial orders;

c) corporate probation;

d) community service orders;

e) injunctions;

f) training orders; and 

g) compensation orders.

Note: We support making provision for enforceable undertakings but they are dealt with in our second report to allow a full examination of the options, including providing for such an undertaking as an alternative to a prosecution and as a sentencing option.
	Page 114

	Chapter 13: Burden of Proof
	Reference

	62
	The prosecution should bear the onus of proving beyond reasonable doubt all elements of an offence relating to non-compliance with a duty of care.
	Page 119

	Chapter 14: Appeals
	Reference

	63
	The model Act should provide for a system of appeals against a finding of guilt in a prosecution, ultimately to the High Court of Australia, commencing with an application for leave to appeal to the Supreme Court.
	Page 122

	64
	The model Act should not provide for appeals from acquittals.
	Page 122

	Chapter 15: Limits on Prosecutions
	Reference

	65
	Crown immunity should not be provided for in the model Act.
	Page 123

	66
	Prosecutions for non-compliance with duties of care should be commenced within two years of whichever is the latest of the following:

a) the occurrence of the offence; 

b) the offence coming to the regulator’s notice;

or within 1 year of a finding in a coronial proceeding or another official inquiry that an offence has occurred.
	Page 125

	Chapter 16: Guidance on Sentencing
	Reference

	67
	The model Act should provide for or facilitate the presentation of a victim impact statement to any court that is hearing a category 1 or category 2 case of non-compliance with a duty of care, including by or on behalf of surviving family members or dependants.
	Page 126

	68
	Subject to wider criminal justice policy considerations, the model Act should provide for the promulgation of sentencing guidelines or, where there are applicable sentencing guidelines, they should be reviewed for national consistency and compatibility with the OHS regulatory regime.
	Page 127

	Chapter 17: Avoiding Duplicity & Double Jeopardy
	Reference

	69
	The model Act should provide that two or more contraventions of duties of care may be charged as a single offence if they arise out of the same factual circumstances.
	Page 128

	70
	The model Act should enshrine the rule against double jeopardy by providing that no person is liable to be punished twice for the same offence under the Act or for events arising out of and related to that offence.
	Page 129

	Chapter 18: Related Issues
	Reference

	71
	Penalties for non-compliance with duties of care should be specified in the same provisions as the duties to which they relate.
	Page 131

	72
	If recommendation 71 is not accepted, the provisions relating to penalties for non-compliance with duties of care should be collocated with the provisions specifying the duties.
	Page 131

	73
	The model Act should expressly state the dollar amounts of the maximum fines for each category of breach of a duty of care.
	Page 131

	74
	Further advice should be sought on the effects of other laws relating to the jurisdiction, powers and functions of the courts with jurisdiction over OHS matters to identify whether those laws have any unintended consequences inimical to the objective of harmonising OHS laws.
	Page 131

	Chapter 19: Defences relating to Duty of Care Offences
	Reference

	75
	In light of our recommendations about who should bear the onus of proof in relation to reasonable practicability, the model Act should not provide for defences to prosecutions for non-compliance with duties of care.
	Page 135


[image: image5.emf]
Chapter 1: Background to the Review


The Australian OHS legislative framework

1.1 Australia has nine OHS jurisdictions, with a multitude of laws relating to health and safety in the workplace. This includes ten specific OHS statutes (six state Acts, two territory Acts and two Commonwealth Acts) and over 50 other legislative instruments applying to offshore petroleum, mining, construction, public health (i.e. radiation, agriculture and veterinary chemicals), public safety (i.e. amusement equipment, electrical safety, plumbing and gas safety, machinery, scaffolding and lifts) and statutes relating to explosives, transport of dangerous goods, radioactive materials and many more. 

1.2 The general Australian OHS laws in each jurisdiction are based on the ‘Robens model’. The recommendations made by Robens’ Committee
 in the United Kingdom (UK) resulted in widespread legislative reform in OHS across the UK and other countries whereby OHS laws shifted from detailed, prescriptive standards to a more self-regulatory and performance-based approach.

1.3 The Robens model includes two principal elements: a single umbrella statute containing broad ‘general duties’ based on the common law duty of care; and the incorporation of ‘self-regulation’ by empowering duty holders, in consultation with employees, to determine how they will comply with the general duties. Prescriptive requirements were replaced with a three tiered approach involving regulations and codes of practice designed to support the general duties in the Act. Robens also recommended the use of improvement and prohibition notices in compliance activities as new administrative sanctions to enable regulators to contribute to the self-regulatory culture.

1.4 In the past decade, all jurisdictions have undertaken major reviews of their OHS laws, with the most recent, publicly available reviews being completed in New South Wales (NSW), the Northern Territory (NT) and the Australian Capital Territory (ACT).
 The reviews in the Territories resulted in the introduction of new OHS Acts.
 

1.5 Although they have had various objectives, the reviews have all examined the relevant OHS laws and addressed many of the matters that are also contained in the terms of reference for our review:

· Ensuring the general duties include the types of work arrangements that fall outside the traditional employer and employee relationship;

· Providing greater clarity for duty holders and regulators in defining key concepts;

· Increasing penalties and introducing additional enforcement measures such as enforceable undertakings; and

· Strengthening provisions relating to consultation, participation and representation.

1.6 In some jurisdictions, reviews have also examined consolidating industry specific legislation under the OHS Act.
 Following the recent review of the NT legislation, the new Workplace Health and Safety Act 2007 was expanded to include mine safety responsibilities and dangerous goods regulation.

Harmonising OHS legislation

1.7 The National OHS Strategy includes ‘a nationally consistent regulatory framework’ as one of nine areas requiring national action.
 While there has been some progress towards achieving consistency in various areas of OHS regulation, there are material differences between the principal OHS Acts, as we identify in this report. 

1.8 The importance of harmonised OHS laws has also been recognised by the Council of Australian Governments (COAG), the Productivity Commission (PC) and the States and Territories in their work in this area to date.

1.9 Our review is part of the broader COAG National Reform Agenda aiming to reduce regulatory burdens and create a seamless national economy. Since February 2006, when COAG agreed to improve the development and uptake of national OHS standards
, the Australian Safety and Compensation Council (ASCC) has been reviewing the national OHS framework to achieve greater national consistency and prioritising areas for harmonisation. 

1.10 At its meeting on 1 February 2008
, the WRMC agreed that the use of model legislation is the most effective way to achieve harmonisation of OHS laws. Ministers supported the Australian Government’s intention to initiate a review to develop model legislation and agreed to settle the terms of reference for the review, including priority areas for attention.

1.11 The commitment of all jurisdictions to adopt model OHS laws by 2011 was formalised when COAG signed an Intergovernmental Agreement
 which sets out the principles and processes for co-operation between the Commonwealth, States and Territories to implement uniform OHS legislation complemented by consistent approaches to compliance and enforcement.

1.12 The new body which is to replace the ASCC, Safe Work Australia, will develop the model Act based on the WRMC’s decisions on our recommendations. Safe Work Australia will also develop model regulations to support the model OHS Act. 

1.13 In conducting our review, we became aware of other work in related areas of COAG’s reform agenda which may affect the OHS legislative framework over the next few years. This includes the regulation of chemicals and plastics, mine safety laws, energy safety, rail, road and maritime safety regulation.
 We have contacted the relevant persons responsible for these areas to advise them of our work. 

The scope of the Review

1.14 The terms of reference require us to examine the principal OHS legislation in each state, territory and Commonwealth jurisdiction for the purpose of making recommendations on the optimal content of a model OHS Act that is capable of being adopted in all jurisdictions.
 Our recommendations are to be made in two stages, to allow matters critical for harmonisation to be considered by the WRMC as a matter of priority.
 

1.15 Although the scope of our review is limited to the content of a model OHS Act, we have kept in mind the interdependence of the principal OHS Acts with their subordinate instruments, as well as the overlap with other health and safety laws. We examined the breadth of regulation required to support a model OHS Act, but have not covered the specific detail found in OHS regulations, codes of practice and guidelines. We also have not covered the content of other health and safety laws, but have examined the extent to which such laws could be accommodated under a model OHS Act. These matters are to be discussed in the second report, in accordance with the terms of reference. 

1.16 As mentioned in the preface, it will be important to consider the two reports together. The following table outlines the full scope of the review and which areas will be addressed in each report:

TABLE 1: Scope of the Review

	Report One

	General duties of care, including the identification of duty holders and the scope and limits of these duties

	Nature and structure of offences related to breaches of the general duty of care, including defences

	Report Two

	Scope and coverage

	Definitions 

	Workplace-based consultation, participation and representation provisions, including the appointment, powers and functions of health and safety representatives and/or committees

	Enforcement and compliance, including the role and powers of OHS inspectors and the application of enforcement tools 

	Role of regulators in providing education, advice and assistance to duty holders

	Permits and licensing arrangements for those engaged in high risk work and the use of certain plant and hazardous substances

	Application of codes of practice

	Regulation making powers and administrative processes, including mechanisms for improving cross-jurisdictional co-operation and dispute resolution

	Other matters that should be addressed in a model OHS Act


The Review process

1.17 At the outset of the review, we agreed on a comprehensive process of information gathering, research and consultation. To provide information and facilitate communication with interested parties, a review website was established.
 Following our first panel meeting in April 2008, we issued a media release outlining the broad process. Further media releases were issued at key milestones.

1.18 We examined all principal OHS legislation in each jurisdiction. We also drew on previous inquiries relating to OHS (see Appendix A), a range of Australian and international research, and work undertaken by the ASCC to develop a National OHS Framework.

1.19 The first stage of the review process involved initial consultation with stakeholders to inform the development of an issues paper. We met a range of stakeholders in each jurisdiction, including employer and employee organisations, governments, industry representatives and other interested parties. We also held discussions with organisations involved in other recent or current review processes with a potential OHS impact, in particular in the energy, mining and transport industries. 

1.20 We have also addressed a number of conferences and meetings including:

· a meeting of the ASCC in April 2008; 

· the Australian Council of Trade Unions’ (ACTU) OHS and Workers’ Compensation Under Labor Conference in May 2008; 

· the Australian Industry Group (AiG) National OHS Conferences 2008 in Melbourne, Sydney and Brisbane during June 2008; 

· a meeting of the Heads of Workplace Safety Authorities (HWSA) in August 2008; and

· the Australian Chamber of Commerce and Industry (ACCI) National Employers OHS Consultative Forum meetings.
1.21 The second stage of the review process commenced on 31 May 2008 with the release of the issues paper
 to help interested parties prepare written submissions. The public comment period was advertised in the Government Notices Gazette, all major metropolitan newspapers and two regional newspapers on 31 May 2008.

1.22 The issues paper posed a series of questions on specific issues that we identified during our preliminary consultations and research. All persons making submissions were encouraged to include evidence and examples to justify their position on each issue. The public comment period was open for six weeks and concluded on 11 July 2008.

1.23 We received a total of 243 written submissions (one submission was withdrawn), including:

· 8 from governments – states, territories and the Commonwealth

· 12 from employer organisations

· 60 from industry associations

· 24 from unions

· 6 from union organisations

· 43 from companies

1.24 Submissions were also received from academics, community organisations, professional associations, government organisations, individuals and other groups. A full list of submissions is at Appendix B.

1.25 The third stage of the review process involved analysing the written submissions and drafting our first report. Further targeted consultation with key stakeholders was undertaken. This included meetings with groups of legal practitioners and academics who specialise in OHS. We also met with representatives of families who had lost a family member due to a work-related death, which underscored the importance of achieving better OHS outcomes.

1.26 The final stage of the review will involve preparing the second report covering all other matters specified in the terms of reference. The review will be completed by 30 January 2009 when our second report will be submitted to WRMC. 

1.27 In formulating the optimal content of a model OHS Act, we have given close attention to the views of all interested stakeholders. We identified areas of best practice, common practice and inconsistency in legislation, and considered how model legislation could be adopted without compromising safety standards, and with the most effective use of resources. 

Resource Implications

1.28 Clause 14(c) of our terms of reference require us to consider the resource implications for all levels of government in administering harmonised laws. 

1.29 It is widely accepted that harmonised OHS laws will reduce red tape and compliance costs for multi-state employers. In its 1995 report, the Industry Commission (IC) concluded that:

National employers have to work within multiple OHS jurisdictions. Multiple regimes means additional costs whenever systems of work are changed or staff are moved between regimes. They also raise the costs of compliance by their operations.

1.30 That inquiry discussed options for achieving greater consistency between jurisdictions, but it did not provide any estimates of the benefits of doing so, or indicate how these estimates could be reached.

1.31 Similarly, the 2004 PC report noted that there are significant benefits to be gained from a national OHS system, particularly for multi-state employers and for the increasingly mobile workforce. Apart from reproducing data provided by a number of large companies in their submissions, the PC did not quantify the economic benefits of harmonisation.
 

1.32 In 2006 the PC estimated the potential benefits of COAG’s National Reform Agenda; of which OHS is one of 10 cross-jurisdictional ‘hot-spot’ areas where overlapping and inconsistent regulatory regimes are impeding economic activity. While the PC did not consider OHS in isolation, it did find that the regulatory reforms proposed under the National Reform Agenda have the potential to reduce compliance costs by up to 20 per cent (0.8 per cent of GDP per annum or as much as $8 billion in 2005-06 values). The PC did not quantify implementation costs of the reforms, but noted that international evidence showed the levels government expenditure required to achieve reductions were small relative to the benefits.

1.33 We have not been able to quantify the resource implications. Among other things, this will depend on the final decisions by the WRMC on our recommendations. We note that, while there may be short term costs involved for governments in implementing the model laws, in the longer term the resource implications should be no greater as uniform model laws will reduce duplication and obviate the need for the periodic, individual jurisdictional reviews that have become common in recent years.

1.34 We also consider that the implementation of model OHS laws would improve OHS outcomes, as business would be able to spend the time and resources focusing on developing better prevention strategies which they may otherwise have spent on researching and complying with different OHS laws.

Chapter 2: The constantly changing work environment


2.1 Clause 11(c) of the terms of reference requires us to take into account the changing nature of work and employment arrangements. The processes of change that we describe in this chapter have reinforced our view that the model Act should be designed so that it is capable of accommodating such new and evolving circumstances, without requiring amendments as these changes occur. 

2.2 Over the past few decades, significant changes have occurred to the economy, the labour market and the nature and organisation of work in Australia. These changes have led to growth in casual, part-time and temporary work, outsourcing, job-sharing and the use of labour hire and home workers. In many ways, the work environment, arrangements and activities of 2008 are fundamentally different from those of 25 years ago, when the early Robens-style OHS legislation was first introduced in Australia.

2.3 At the same time, the numbers of small businesses (those with less than 20 employees) and micro-businesses (those with less than five employees) have increased. Globalisation and changes in technology have led to organisations becoming more flexible and responsive. Australia is also experiencing a labour shortage and an ageing workforce.

2.4 Such changes are challenging many of the principles underpinning the Robens model, which had assumed relatively stable, permanent work arrangements between employers and employees. 

The Australian labour market

2.5 The traditional model of OHS regulation and administration is founded on dealing with physical hazards in high risk industries such as manufacturing and construction and with workers in medium to large workplaces. OHS laws have struggled to keep pace with the considerable changes that have affected the composition of the labour market over time. 

2.6 The decline in employment in the manufacturing industry has occurred in tandem with a growth in the services sector. Over the past decade, employment in the manufacturing sector has fallen from 14 per cent of all employed people in 1996–97 to 10 per cent in 2006–07. The manufacturing industry now ranks equal with the health and community services sector, at 10 per cent of all employed persons, after the:

· retail trade sector (14 per cent of all employed persons); and
· property and business services sector (12 per cent of all employed persons).
2.7 During the same period, the greatest increases in the proportion of employed people were in the:

· property and business services industry, from 10 to 12 per cent; and 

· construction industry, from 7 to 9 per cent.

2.8 Despite the decline in employment in manufacturing, this sector recorded the highest incidence rate of accepted workers’ compensation claims in 2005-06 (28.8 claims per 1000 employees) followed by the transport and storage industry (27.6), the agriculture, forestry and fishing industry (25.9) and the construction industry (25.0).
 

2.9 The expansion of the service sector and the changing nature of work have shifted the pattern of occupational injury and disease towards psychosocial problems and musculoskeletal disorders.

2.10 New and emerging technologies are also impacting on OHS. For example, there is expanding use of engineered nanoscale particles, or nanotechnology, of which the health and safety effects remain mostly unknown.

Business size

2.11 As of June 2007, there were approximately 2.01 million businesses operating in the Australian private sector and 309 public sector organisations.
 

2.12 The majority of private sector businesses (95.8 per cent) were small businesses with less than 20 employees. Of those remaining businesses approximately 3.9 per cent were classified as medium (employing 20-199 employees) and 0.3 per cent were classified as large businesses (200+ employees).

2.13 Research in Australia and internationally has demonstrated that preventing occupational injury and disease in small business is likely to require a different regulatory strategy from that for large organisations.
 The characteristics of small business mean that they may be vulnerable to higher rates of occupational injury and disease due to a lack of resources and OHS management expertise, as well as inadequate worker representation. They also have shorter life cycles, find compliance difficult and are inspected by regulators infrequently.

2.14 The table below shows that the number of small businesses in Australia has increased from 846,300 in 1997 to approximately 1.93 million in 2007. At the same time, the proportion of small businesses as a percentage of all businesses has increased from 81 per cent to 96 per cent.

TABLE 2 – Numbers of Small Businesses 1997 – 2007

	Year
	1997
	2001
	2007

	All Businesses
	1,051,900
	1,281,700
	2,011,770

	Small Business
	846,300
	1,122,000
	1,927,590

	Non-employing businesses
	392,700

(46.4%)
	582,100

(51.9%)
	1,171,832

(58.2%)

	Businesses that employed 1–4 people
	323,100

(38.2%)
	370,100

(33%)
	527,445

(26.2%)

	Businesses with 5-19 employees
	130,500

(15.4%)
	169,800

(15.1%)
	228,313

(11.4%)

	Small business as a percentage of all businesses
	80.5%
	87.5%
	95.8%


2.15 This period has also seen an increase in the numbers of businesses without employees, where non-employing businesses have increased as a proportion of small businesses from 46.4 per cent to 58.2 per cent. 

2.16 Small businesses provided employment for around 3.82 million people in 2005–06. This accounted for around 46 per cent of private sector employment.

Franchising

2.17 Research commissioned by the Franchise Council of Australia
 has estimated that there were approximately 1,100 franchisors (i.e. controlled a franchise system) in Australia in 2008, compared with 693 in 1998.

2.18 Further, the research found that in 2008 there were an estimated 71,400 franchisees (i.e. persons who operate a franchise) employing an estimated 413,500 persons, comprising:

· 154,900 (37.5 per cent) permanent full-time employees (a decrease from 208,100 in 2006);

· 96,210 (23.3 per cent)permanent part-time employees (an increase from 72,800 in 2006); and 

· 162,390 (39.3 per cent) casual employees (an increase from 145,600 in 2006).

2.19 Franchisees were found to be typically male and aged between 30 and 50 years (46 per cent of franchisees) and working full-time (57 per cent).

2.20 The research also indicated that most franchising takes place in the retail trade sector, which accounts for 28 per cent of franchisors. Other major franchisor industry sectors included:

· accommodation and food services (including food retail, fast food and coffee shops), which represents 16 per cent of franchisors;

· administration and support services (including travel agencies, office services, domestic and industrial cleaning, gardening services and lawn mowing), which represents 15 per cent of franchisors; and

· other services (including personal services, pet services, auto repairs and servicing and information technology services), which represents 10 per cent of franchisors. 

Changes in the organisation of work

2.21 Over the past 25 years, changes in the organisation of work in Australia have led to a marked growth of part-time, fixed term and temporary employment arrangements. These changes have in large part been caused by:

· organisational practices such as outsourcing, downsizing, restructuring and privatisation;

· management techniques such as labour leasing and franchising; and

· structural changes that have been occurring in many developed economies, including higher female labour force participation and the expansion of the service industries.

2.22 However, there is a concern that such working arrangements may adversely affect OHS, for example, where work targets or payment structures are in conflict with the ability to adhere to safety requirements. Additionally it is suggested these arrangements have diluted or, in some cases, bypassed existing occupational health and safety regulations.
 

Full-time and Part-time Employment

2.23 In 2006–07, there were 10.3 million employed people in the Australian labour force, with almost three-quarters (72 per cent) working full time. Approximately 85 per cent of men work full time compared with 55 per cent of women.

2.24 Part-time work was most prevalent among the younger (15–19 years) and older (65 years and over) age groups, with 67 per cent of younger workers and 52 per cent of older workers working under part-time arrangements.

2.25 The proportion of employed people who worked part time rose from 19 per cent in 
1986–87 to 28 per cent in 2006–07, with approximately 71 per cent of all part-time workers being women.

Casual Employment

2.26 Employees without paid leave entitlements rose as a proportion of total employment from 17 per cent in 1992 to 20 per cent in 1998. Since then, the proportion has remained relatively stable at 20 per cent.
 Casual employees are more likely to be female, young and employed part-time.

2.27 According to the Australian Bureau of Statistics (ABS) (2006), the industries with the highest percentages of casual workers were:

· accommodation, cafes and restaurants industry (59 per cent);

· agriculture, forestry and fishing sector (49 per cent);

· retail trade sector (45 per cent); and

· cultural and recreational services sector (45 per cent).

Independent Contractors

2.28 The PC estimated that there were approximately 843,900 independent contractors in 1998, dropping to 787,600 in 2004 – a reduction from 10.1 per cent in 1998 to 8.2 per cent of total employed persons in 2004.

2.29 The PC found that since 2004 the proportion of independent contractors has remained at 8.2 per cent of total employment indicating that the numbers of independent contractors have grown at a similar rate to other forms of employment in this period.

2.30 However, this data is subject to qualifications. It is based on the ABS Forms of Employment Survey, which included independent contractors in all five categories of workers that it covers. 

2.31 The PC has applied a number of tests, and inferred the estimate for 2004 using the ABS surveys in 1998 and 2001, which are not strictly comparable. In addition, the PC does not include ‘owner managers who employ others’ as independent contractors. Despite the variation in figures, the PC concludes that independent contractors represent the second largest group of non-traditional workers after casuals.

Labour Hire

2.32 Labour hire is a form of indirect employment relationship in which an agency supplies workers to a workplace controlled by a third party (the host), usually in return for a fee from the host.

2.33 Labour hire figures have been difficult to obtain over recent years. The most recent ABS data on numbers employed through labour hire arrangements suggests that 3.9 per cent of employees (290,100) were on-hired through agencies in 2002.
 This represents a tripling of the proportion of labour hire employees from 1.3 per cent in 1998
 and a quadrupling from 0.8 per cent in 1990.

2.34 The 2005 report of the Victorian Parliamentary Inquiry into Labour Hire Employment in Victoria identified a range of factors affecting the workplace health and safety of labour hire workers.
 These included:

· economic pressures;

· fragmented lines of responsibility;

· uncertainty with the delineation of OHS responsibilities between labour hire agencies and host employers; and

· limited provision of training by labour hire agencies or host employers.

2.35 The Inquiry reported that the greatest use of labour hire was in traditional blue collar industries, and that in Victoria, labour hire was most frequently used in the industries of mining/construction, manufacturing, education and health and community services.
 

Working from home 

2.36 A recent review of 25 international studies of the OHS effects of subcontracting and home-based work found poorer health and safety outcomes in 92 per cent of the studies analysed.

2.37 In 1995, there were approximately 343,300 persons who were employed only or mainly at home, representing approximately 4 per cent of all employees.
 

2.38 By 2005, the number of persons employed only or mainly at home had increased to 724,500 or 8 per cent of people at work.

Women in the Workforce

2.39 Employment patterns of men and women have changed over recent decades. Significantly, the proportion of women who were employed has increased over the period. Changing social attitudes and smaller families have contributed to these changes in women's employment.

2.40 The proportion of women aged 15 years and over who are employed has steadily increased over the last 30 years from 40 per cent in 1979
 to 58 per cent in September 2008.
 Over the same period, the proportion of men who were employed decreased from 74 per cent
 in 1979 to 72 per cent in September 2008.

2.41 As a result of the changes to the proportion of men and women who were employed, women now represent a higher proportion of employed people (45 per cent in September 2008
 compared with 36 per cent in 1979
). In 2008, 4.8 million women and 5.9 million men were employed.

2.42 Much of the increase in women's labour force participation has been associated with part-time work. In 2008, 45 per cent of employed women were working part-time
, compared with 14 per cent of women in 1979.

Other changes affecting the regulatory task

Ageing workforce

2.43 Population ageing is occurring across Australia due to a sustained decline in fertility rates and a decline in mortality owing to better healthcare and technology. Ageing workers face specific OHS concerns, including decreased physical capacity, fatigue, increased rates of musculoskeletal disorders and greater incidence of disease.

2.44 In 2006-07, people aged 45-64 years made up over a third (37 per cent) of the labour force, compared with 24 per cent in 1983-84.

2.45 In the 20 years to March 2008, the workforce participation rate of people aged 45 years and over increased from 40 per cent to 50 per cent, while the participation rate for those aged 15–44 years increased marginally from 78 per cent to 80 per cent.

2.46 Between 2011 and 2030, the generation of people born between 1946 and 1965 will turn 65 years old. The large number of people set to retire from Australia's workforce over the next few decades raises the possibility of a shortage of labour to meet future demands, and hence new work pressures and arrangements.

Migrant workers

2.47 Migrant workers, particularly those used to undertake low skilled work, face a number of OHS challenges. There is concern that language barriers and interdependence of the employment/visa status may reduce the willingness of migrant workers to raise OHS concerns and to understand and respond to OHS risks and practices in the workplace.

2.48 The 457 Subclass visa program, also known as the temporary (long stay) business visa, was introduced in Australia in 1996 so that employers could quickly recruit skilled workers where employment vacancies could not be filled locally. 

2.49 Due to recent labour shortages, the number of 457 primary visas issued has increased by 24 per cent between 2006-07 and 2007-08.

2.50 Approximately 70 per cent of 457 visa holders are from non-English speaking countries.
 In 2007-08, the visas were most commonly issued to people working in the health and community services, property and business services and construction industries.

2.51 In April 2008, the Australian Government commenced a review of the temporary skilled migration program to address concerns about the exploitation of migrant workers.
 This review includes examining health and safety protections and training requirements that apply in relation to temporary skilled workers. 

Trade union membership in Australia

2.52 Article 21 of the ILO Occupational Safety and Health Convention 1981 (C155) recognises that co-operation between management and workers and/or their representatives is essential in ensuring health and safety at the workplace. Trade unions have an important role, mandated by Australian OHS laws, in representing workers on OHS issues. A number of studies have found that better OHS standards may be achieved in unionised workplaces than in non-unionised ones.
 There is evidence that the effective participation of workers in OHS issues is essential to improving OHS performance and that this is enhanced where worker representatives are supported by trade unions.
 However, Australian trade union membership has declined steadily since the early 1980s. In 1986, 46 per cent of Australian employees (or 2.6 million) were trade union members; by 2007 the unionisation rate had declined to 19 per cent (or 1.7 million employees).

2.53 In 2007, a higher proportion of full-time employees were trade union members than part-time employees (21 per cent compared with 14 per cent), as were public sector employees compared to those in the private sector (41 per cent compared with 14 per cent).

2.54 A number of comparable industrialised countries have also had similar experiences to Australia in having a pattern of decline in the levels of trade union membership. When compared with Australia’s 15 per cent decline in trade union membership over the period 1993-2003, Ireland (12 per cent decline) and New Zealand (12 per cent decline) have experienced declines of a similar scale. 
 On the other hand, in 2003, rates of trade union membership were significantly higher in Sweden (78 per cent), Finland (74 per cent), Denmark (70 per cent) and Norway (53 percent).
 

Chapter 3: OHS in Australia


Australia’s OHS performance

3.1 Although the economic costs of workplace injury and illness to the Australian economy are difficult to quantify, they are undoubtedly very high. A 2004 report estimated the cost for 2000-01 to be $34.3 billion.
 This was equivalent to five per cent of Australia’s Gross Domestic Product (GDP) for the 2000-01 financial year.
 

3.2 In 2005-06, 270 Australians died as a result of a work-related injury.
 It is estimated that more than 2000 Australians die each year as a result of a work-related disease.
 Each year over 140,000 people are compensated for injuries resulting in one or more weeks off work and in 2005-06, nearly 400,000 people reported that they had suffered a work-related injury or illness that resulted in some time off work.

3.3 The National OHS Strategy provides the framework that Australia’s OHS regulators use to co-ordinate efforts to improve OHS outcomes for Australian workplaces. It sets the following targets: 

· a reduction in the incidence of workplace injury by at least 40 per cent by 30 June 2012 (with a reduction of 20 per cent being achieved by 30 June 2007); and

· a sustained significant, continual reduction in the incidence of work-related fatalities with a reduction of at least 20 per cent by 30 June 2012 (and with a reduction of 10 per cent being achieved by 30 June 2007).

3.4 Since the National OHS Strategy was implemented, some progress has been made towards achieving these targets.

3.5 By 30 June 2007, there had been a 16 per cent reduction in the incidence of workplace injury since the Strategy was developed. This is below the 20 per cent reduction required to meet the interim target and a greater rate of improvement will be needed if Australia is to achieve a 40 per cent reduction by 2012.

3.6 The incidence of workplace injury fatalities also decreased by 16 per cent between 2002 and June 2007.
 This surpasses the interim target of 10 per cent and promises to meet the 20 per cent reduction required by 2012. There is however, a considerable amount of volatility in this measure and continuing improvement is required. 

3.7 The National OHS Strategy also includes an aspirational target for Australia to have the lowest work-related traumatic injury fatality rate in the world by 2009. Analysis of international data indicates that, in 2006–07, Australia recorded the sixth lowest work-related traumatic injury fatality rate. While the gap between Australia and the better performing countries has reduced, it is unlikely that Australia will meet the aspirational goal unless substantial improvements are recorded in the next two years. It should be noted that due to differences in scope and methodology, comparisons of occupational injury fatalities data between countries have many limitations.

GRAPH 1: Comparison of Australia’s work related injury fatality rate with the best performing countries
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3.8 Using workers’ compensation data, the ASCC has found that the five most common causes of work-related injuries are body stressing from manual handling or repetitive movements (42 per cent of all claims), falls on the same level, falls from height, and hitting or being hit by moving objects.
 The most common causes of work-related fatalities are vehicle accidents, being hit by moving objects, falls from a height, past exposure to asbestos and contact with electricity.
 

3.9 ASCC data also indicate that the most common causes of compensated occupational disease are mental stress and exposure to noise and to chemicals or other substances.

3.10 As noted in Chapter 2 the industries with the highest rates of compensated claims are manufacturing, transport and storage, agriculture, forestry and fishing, and construction.

How regulation affects OHS performance

3.11 In 1995, the IC inquiry stated that employers and their employees have insufficient incentive to prevent injury and disease at work by themselves. For this reason, governments regulate health and safety and implement programs to inform, educate and train people as a way to steer employers and employees to better performance. The inquiry concluded that there is considerable scope in Australia to reduce the human and economic loss associated with injury and disease at work via better regulation.

3.12 The views of the IC are supported by a significant body of research in Australia and overseas which recognise that regulation, supported by a balanced mixture of advice, enforcement and incentives, is the most important government driven factor in achieving better occupational health and safety performance. 

3.13 This assumption was supported by Professor Neil Gunningham in his review of the literature and practice to identify categories of factors motivating chief executive officers (CEOs) and supervisors in achieving better OHS performance.
 The results of Professor Gunningham’s review indicated regulation as the most important motivator of behavioural change and identified personal liability, reinforced by credible enforcement, as the single most important motivator of CEOs. The review also identified the importance, not only of regulation, but also of the perceived legitimacy of that regulation and its effect as a moral guideline. 

3.14 The importance of a balanced mix of regulation, advice, enforcement and business incentives was also identified in research commissioned by the UK Health and Safety Executive (HSE).
 The purpose of the research was to build an evidence base on what interventions can improve health and safety and compliance and what factors determine the success. The results indicated that enforcement is an effective means of securing compliance, creating an incentive for self-compliance and a fear of adverse business impacts such as reputational damage in all sectors and sizes of organisations. The research shows that advice and information is less effective in the absence of the possibility of enforcement. 

3.15 It also revealed that enforcement supported by advice and guidance is considered to be of equal benefit to health hazards, such as noise, passive smoking, manual handling and stress, as it is to safety risks. 
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Chapter 4: Principles, Common Features and Structure


4.1 This part of the report provides discussion and recommendations on specific duties of care to be included in the model Act. 

Interpretive principles applicable to all duties of care

4.2 In making our recommendations, we are concerned that the model Act provides for:

· as broad a coverage as possible, to ensure that the duties of care deal with emerging and future hazards and risks and changes to work and work arrangements;

· clarity of expression, to ensure certainty in the identification of the duty holders and that they can understand the obligations placed upon them; and

· the interpretation and application of the duties of care consistent with the protection of health and safety.

4.3 We accordingly propose that the model Act include a set of principles, which will, amongst other things, guide duty holders, regulators and the courts on the interpretation and application of the duties of care.

4.4 This is a matter that falls outside the scope of clause 12 of our terms of reference and will be dealt with in greater detail in our second report. Given the significance of these interpretive principles to the understanding of the duties of care, we note briefly the proposed principles:

· Duties of care are imposed on those who are involved in, materially affect, or are materially affected by, the performance of work.

· All duty holders (other than workers, officers and others at the workplace) must eliminate or reduce hazards or risks so far as is reasonably practicable.

· Workers and other individuals at the workplace must co-operate with persons conducting businesses or undertakings at the workplace, to assist in achievement of the objective of elimination or reduction of hazards or risks and must take reasonable care for themselves and others.

· Officers must pro-actively take steps to ensure the objective of elimination or reduction of hazards or risks is achieved within their organisation.

4.5 We consider that s.4 of the Vic Act provides a useful example of a statement of principles of this nature. The principles stated above are, however, more extensive as they relate to the roles of all duty holders.

	RECOMMENDATION 1

The model Act should contain a set of principles including, amongst other things, the following to guide duty holders, regulators and the courts on the interpretation and application of the duties of care:

a)
Duties of care are imposed on those who are involved in, materially affect, or are materially affected by, the performance of work.

b)
All duty holders (other than workers, officers and others at the workplace) must eliminate or reduce hazards or risks so far as is reasonably practicable.

c)
Workers and other individuals at the workplace must co-operate with persons conducting businesses or undertakings at the workplace, to assist in achievement of the objective of elimination or reduction of hazards or risks and must take reasonable care for themselves and others.

d)
Officers must proactively take steps to ensure the objective of elimination or reduction of hazards or risks is achieved within their organisation.

Note: Recommendations relating to principles other than those relating to the interpretation of the duties of care will be dealt with in our second report.


Common features of all duties of care

4.6 Duties of care are imposed on duty holders because they influence one or more of the elements that go to the performance of work, and in doing so may affect the health or safety of themselves or others. Duties of care require duty holders to ensure that, in their role and by their conduct, they do not adversely affect health or safety.

4.7 The model Act must make clear that all duty holders must at all times accept their responsibility for health or safety and ensure that the duties of care are met. The provisions of the model Act should not permit or encourage, directly or indirectly, any duty holders to avoid their health and safety responsibilities.

4.8 We share the view that has been expressed in a number of submissions and during consultation that the model Act should not allow any duty holders to relinquish or pass on their duties to anyone else. To allow this to occur may result in:

· a focus on passing on or relinquishing duties rather than focusing on achieving the protection of health and safety; and/or

· confusion as to who has the responsibility to provide for the protection of health and safety, which may result in no-one doing so.

4.9 The model Act should, therefore, include a number of matters to apply to all of the duties of care. These are that:

a) Duties of care are non-delegable.

b) A person can have more than one duty by virtue of being in more than one class of duty holder and no duty restricts another.

c) More than one person may concurrently have the same duty.

d) Each duty holder must comply with an applicable duty to the required standard (reasonably practicable, due diligence or reasonable care) notwithstanding that another duty holder has the same duty.

e) Each duty holder must comply with an applicable duty to the extent to which the duty holder has control over relevant matters, or would have had control if not for an agreement or arrangement purporting to limit or remove that control.

f) Each duty holder must consult, and co-operate and co-ordinate activities, with all persons having a duty in relation to the same matter.

4.10 These principles are not novel. Each of these matters is clearly recognised in decided OHS cases across the jurisdictions. Our experience is, however, that they are not universally understood. We consider that they are so important that they should be stated clearly in the model Act.

4.11 The provisions of s.24(3) and s.25 of the Queensland (Qld) Act and s.16 and s.17 of the recently passed ACT Act are examples of how these matters may be dealt with in the model Act. We believe that the common features set out above are wider in scope and clearer.

4.12 Each of these matters will be the subject of further discussion and specific recommendations in our second report.

	RECOMMENDATION 2

The model Act should include provisions explicitly providing for the following common features applicable to all duties of care:

a) Duties of care are non-delegable.

b) A person can have more than one duty by virtue of being in more than one class of duty holder and no duty restricts another.

c) More than one person may concurrently have the same duty.

d) Each duty holder must comply with an applicable duty to the required standard (reasonably practicable, due diligence or reasonable care) notwithstanding that another duty holder has the same duty.

e) Each duty holder must comply with an applicable duty to the extent to which the duty holder has control over relevant matters, or would have had control if not for an agreement or arrangement purporting to limit or remove that control.

f) Each duty holder must consult, and co-operate and co-ordinate activities, with all persons having a duty in relation to the same matter.


The structure and coverage of the duties of care

4.13 In line with the principles that we recommend above, the model Act should ensure that duties of care ‘cover the field’. They should be clearly owed by all persons carrying out activities in, and specific classes of persons associated with, the undertaking of work, including those who provide things necessary for work to occur. They should be owed to all whose health and safety may be put at risk by the activities.

4.14 The model Act should clearly state the basis for imposing duties of care. These are that the duty holder provides, makes a specified contribution to or involvement in, or manages, at least one of the elements that go to work being undertaken, being:

· the activity;

· the place of work;

· the systems or arrangements under which the work is undertaken;

· the things used in undertaking work (plant, substances, structures or components); or

· the capability (training and information), instruction and supervision and welfare of those undertaking the work.

4.15 Duties must apply to the design, manufacture or supply of any of these elements.

4.16 As we noted earlier in this report, in recent years, there has been considerable change in the nature of hazards and risks (such as nanotechnology, psychosocial hazards), work organisation and work relationships. That change is continuing and concern has been expressed by many of those who made submissions, or otherwise made public comment, that the current OHS legislation in Australia cannot accommodate these changes satisfactorily.

4.17 Accordingly, we believe that the model Act should include duties of care that not only apply to current circumstances, but also are broad enough to address changed circumstances in the future.

4.18 These considerations underpin our approach to the structure and content of the duties of care.

Options for the structure of duties of care

4.19 We have considered the duties of care in current Australian and overseas OHS legislation, as well as the views expressed in submissions, during consultations and in the literature. We have thereby identified four options for the structure of the duties of care in a model Act.

4.20 Option one – Allocate responsibilities to specific duty holders as currently identified in legislation in most jurisdictions in Australia. The provision would operate so that:

1. the primary duty holder would be the employer (as traditionally defined), with 

a) detailed requirements specified as part of a duty of care owed by the employer to the employees of that employer; 

b) a more generally expressed duty owed to persons other than employees; 

c) the beneficiaries of the employer’s duties to be as traditionally defined; and

d) with no deeming of employment in contracting arrangements; and 

2. other specific duty holders are as currently identified (e.g. designers, manufacturers, suppliers, self-employed persons); and

3. a duty is owed by employees to take reasonable care for the health or safety of themselves and others affected by the acts or omissions of the employee at work; and

4. officers of a corporation may be liable for offences committed by the corporation that are attributable to specified conduct or omissions of the officer; and 

5. the geographic limits of the workplace limit many duties.

4.21 Option two – As for the first option, but with various deeming provisions, e.g. contractors and their employees deemed to be employees of the employer for the purposes of the duties of care owed by the employer, as currently provided in some states.
 

4.22 Option three – As with the first two options, but with further specific duty holders and duties added to take into account changes in work and its organisation.
 

4.23 Option four – Adopt an approach whereby:

1. the primary duty holder is identified as the person conducting a business or undertaking, whether as an employer, self-employed person, principal contractor or otherwise; and

2. the beneficiaries of the duty of care owed by the primary duty holder are: 

a) ‘workers’ within an expanded definition that is not limited to a contract of employment or deeming through direct engagement by contracting; and 

b) others who may be put at a risk to their health and safety by the conduct of the business or undertaking; and

3. other duty holders are workers, officers, those specified in point 2 of the first option, with duties of care also imposed on volunteers and visitors; and

4. the primary focus of the duties of care is the undertaking of the work and what contributes to its being done, rather than the geographic limits of a workplace, with the exception of duties necessarily relating to the workplace, such as the safe condition of the workplace, fixtures, fittings or plant within it.

Discussion of the options and associated issues

4.24 Before turning to each option, we note that current OHS legislation throughout Australia provides for duties of care to be owed by:

· employers to employees; 

· employers to persons other than their employees in relation to the conduct by the employer of its undertaking; 

· self-employed persons to other persons in relation to the conduct by the self-employed person of their undertaking; 

· various parties who in some specified way provide or contribute to various things used in or necessary for the undertaking of work (e.g. the workplace, plant, substances); 

· employees; and

· officers, either by their direct duties or by attributed liability for offences by their corporation, partnership or unincorporated association.

TABLE 3: Duties of Care under most OHS legislation

	Owed by:
	Owed to:

	Employers

Self-employed persons

Contractors
	Own employees

Contractors

Sub-contractors

Self

Customers

Visitors

Public generally

	Occupiers of a workplace
	All who are at the workplace

	Designers, Manufacturers, suppliers etc
	Those who use the plant or substances or affected by their use

	Officers
	(Effectively) Those to whom the other duty holders owe duties

	Employees
	Themselves and others affected by their acts or omissions at work


4.25 At first sight, these duties may collectively appear to require any person who is carrying out work, or activities related to the carrying out of work, to take care for the health or safety of any person who may be put to a risk from those activities. In practice, this is not the case.

4.26 Several issues were raised with us that point to shortcomings in the effectiveness of these duties of care. We accept that each is valid. These issues are:

4.27 Incomplete coverage

· placing the primary duties on the employer to employees does not impose detailed obligations on a person for whom work is being done towards those engaged by or through that person who are not employees within the ‘traditional’ or common law definition;

· while the broader and less specific duty owed to others in relation to the conduct of the undertaking is also owed by a self-employed person, there are circumstances in which arguments have been raised as to whether the person is ‘self-employed’ (e.g. whether they are engaged in a business for profit or reward);

· provisions deeming contractors and their employees to be employees of the employer who engaged the contractor only apply if the principal is an employer;

4.28 Unintended consequences

· attempts to deem contractors and their employees to be employees of the employer who engaged the contractor have produced some confusion and uncertainty as to the scope of their operation. Restricting the deeming provision to matters over which that employer has control has been of some concern, as it has resulted in:

· gaps in the provision of health and safety protection, where duty holders believe that others are providing for it; 

· the inefficient use of limited health and safety resources through duplication of efforts by multiple duty-holders; and

· in some cases, a duty holder may attempt to avoid the duty by relinquishing or passing on control, rather than focusing on the protection of safety and health;

4.29 Artificiality

· some specific provisions have also been required to extend the operation of duties beyond employees as defined at common law, such as taking serving members of police forces to be employees,
 or providing that the duties of care are specifically owed to volunteers. This can make the legislation large and unwieldy and the legislative processes make timely amendments difficult;

· deeming provisions may be seen as being artificial and ‘singling out’ specific classes of persons arbitrarily and with a risk of gaps in coverage;

4.30 Confusion

· concerns that the general nature of the ‘conduct of the undertaking’ duty of care makes it unclear what is required of the duty holder in various circumstances, such as:

· contractual chains in transport and clothing manufacture;

· share fishing or farming;

· outworker arrangements; 

· bartering; and 

· other circumstances where the person with effective control over significant aspects of the work is distant from those doing the work; 

· defining the primary duty holder by reference to employment or other specific relationships results in a focus on the nature of the relationship, ‘pigeon-holing’ or compartmentalising of duties, and a lack of recognition that duties of care may be owed to persons engaged in doing the work, even if they do not fit into a ‘pigeon-hole’; and

· uncertainty whether the specific duties owed by an employer to employees in relation to systems of work, plant etc are also owed to non-employees who are in a relationship that is akin to employment.

4.31 We consider that this illustrates that although the current duties of care have been largely effective, problems have emerged. The current approaches may not satisfactorily accommodate ongoing changes in work and the way it is organised. We consider that a more comprehensive expression of the duties would reduce the risk of further gaps and uncertainty as more changes occur.

The first and second options

4.32 Against this background, the first and second options (providing for the continuation of the current legislative approach in most jurisdictions) are not likely to satisfy the principles set out in paragraph 14 of the terms of reference, particularly those relating to:

· increased consistency of enforcement; and 

· ensuring that there be “no reduction or compromise in standards for legitimate safety concerns.” 

4.33 The first and second options may over time lead to a reduction in the protection of health and safety, by failing to respond to change and leaving significant groups of persons unprotected by the law.

4.34 Accordingly, we do not support the first and second options.

The third option

4.35 The third option (as the first two options but with further specific duties) would provide an opportunity to ‘plug the gaps’ and recognise specific issues arising from the changing nature of work and work arrangements. Experience has, however, shown this approach to be problematic as it:

· adds to the complexity of the duties; 

· may lead to arrangements created to attempt to avoid the duty (e.g. by changing the nature of relationships from those that would attract a duty); 

· provides further opportunity for inconsistent interpretation as to what comes within the duty and what does not; and

· is likely to respond only to current and immediately foreseeable future hazards, risks and work arrangements, rather than longer term, emerging changes.

4.36 We do not consider the third option to be appropriate.

The fourth option 

4.37 The fourth option (where the primary duty holder is a person conducting a business or undertaking) has the potential to meet all of the concerns noted above; subject to the specific content of the duties, which we discuss below.

4.38 The fourth option is not entirely novel, given the existence of ‘conduct of the undertaking’ type provisions in all Australian laws.
 We also note that the recently enacted NT Act and new ACT Act use broad definitions of ‘employer’ and ‘worker’ that remove the necessity for an employment relationship.

4.39 We consider that how the duty is expressed is critical for achieving the objective of wide application.

4.40 While such a provision could simply state that the duty is owed to ‘any person’ affected by the conduct of the business or undertaking, it may not make clear that it applies to those persons carrying out the work. Referring to ‘workers’ and ‘others’ in the duty would make clear that it does apply to work relationships.

4.41 The Qld Act takes a similar approach, although there are possible difficulties arising from its definitions of employer and worker.
 These definitions operate so that the reference to ‘workers’ excludes those persons who are engaged in work under a contractual chain (by the exclusion of engagement under a ‘contract for services’). Although such persons would be covered in the Qld provision as ‘others’, that coverage may not be apparent to some duty holders. A restricted definition of ‘workers’ may therefore diminish the advantage of using that term in a primary duty provision.

4.42 An approach of this nature was proposed or supported broadly, although not universally, in the submissions and during consultation. A useful discussion of this type of approach is set out by Johnstone et al in their submission, and we agree with the following comment:

“…We submit a far more modern and sensible approach is taken in the Queensland Act, where the duty (in section 28) is simply imposed on ‘a person who conducts a business or undertaking’. The disadvantage of this is that there may be early complications in interpreting ‘business’ and ‘undertaking’ in this context – although this has not been a problem in Queensland. In any event, the case law on whether a person is an ‘employer’ or ‘employee’ is notoriously complex. The benefits of imposing the duty on a ‘person who conducts a business or undertaking’ are that it signals that the duty is comprehensive and flexible in its approach; and that it removes an artificial step in the application of the duty. In short, it is both more transparent and accessible and applicable than the approach taken in other OHS statutes…”

4.43 The submissions and comments during consultation, and our experience, has shown that reliance on the ‘conduct of the undertaking’ duty of care, may not produce the desired health and safety protection because of ambiguity and inconsistency in interpretation. We consider this may be overcome by a code of practice or guidance material clearly explaining the scope and application of this duty of care.

4.44 It may be argued that a broad ‘conduct of the undertaking’ duty as proposed would remove the need for specific duties (e.g. person in control of workplace, designer of plant). We consider, however, that certain specific duties should also be provided in the model Act to:

· remove any doubt that particular classes of persons owe duties of care; and 

· enable more detailed obligations to be provided than would be appropriate for a broad duty of more general application. 

4.45 The introduction in Victoria (Vic) of duties of care for designers of buildings or structures resulted in mistaken concern being expressed that architects, engineers, draftspersons and others had a new duty of care that they did not previously have. The duties of care for designers of buildings or structures, however, may go no further than the ‘conduct of the undertaking’ duties in the Vic Act.
 A benefit from the inclusion of a specific duty on a particular class of persons is to make clear that such a duty exists, while also providing clarity on its application.

4.46 This approach should best ensure that there will be maintenance or improvement in safety standards and lead to an increase in consistency in the interpretation and enforcement across jurisdictions (particularly if supported by codes of practice and guidance material that are consistent across all jurisdictions).

4.47 We see the particular benefits of the fourth option as:

1. It provides for a wide application of duties of care and the involvement of all persons undertaking or associated with work.

2. The breadth may lessen any perception of ‘pigeon holes’ or ‘loopholes’, removing any focus on avoidance of obligations and moving the focus to compliance (through prevention).

3. It may also make enforcement easier, as there should be less doubt as to whether a person is a duty holder or if a person is owed a duty.

4. By extending in the duty the identification of those who owe and are owed a duty, greater consultation or engagement by all persons involved in undertaking work would be encouraged, including those controlling or influencing how work is done or aspects of it, with those doing the work, regardless of the formal nature of the relationship. This should provide benefits to safety through better communication and more effective risk management.

5. The approach is consistent with and will support the principles and strategies in the National OHS Strategy
 since:

a) all persons involved in work will understand that they have (and cannot by various means pass to another) duties of care that are concurrent with others, and this should encourage co-operation and commitment of all to identifying OHS issues and initiating prevention action; and

b) through clarification and simplification of the duties, it will assist in raising OHS awareness and allowing practical guidance to be provided. 

6. These changes should not have any material ‘start up’ delays or costs in the various jurisdictions, given the significant similarity to existing provisions allowing this to occur without supporting regulations or substantial training or public education. 

7. There should not be any significant skill or competence requirements on duty holders, as they are already subject to similar obligations.

4.48 In recommending this option, we are accordingly proposing the development of an established approach that is not unknown to regulators and duty holders, but which we consider can be improved.

4.49 While it may take a short period of time for regulators and duty holders to understand the operation of the duties of care, with a need for training of inspectors and investigators, we do not anticipate any significant ongoing resource implications for regulators, or other levels of government. 

4.50 Given that the changes we recommend are effectively a progression from existing provisions, rather than completely new concepts, this should assist in minimising the resource implications and time taken to understand the new provisions. This will hopefully also be assisted by the discussion in this report and in explanatory memoranda accompanying the Bills.

4.51 We accordingly recommend that the fourth option be adopted in the model Act.

	RECOMMENDATION 3

The model Act should adopt an approach whereby:

a) the duty of care provisions together impose duties on all persons who by their conduct may cause, or contribute in a specified way, to risks to the health or safety of any person from the conduct of a business or undertaking;

b) the duties of care are focused on the undertaking of work and activities that contribute to its being done, and are not limited to the workplace (except where a duty relates specifically to the workplace or things within it, or the limitation is needed to place reasonable limits on the duty – e.g. the duty of care of a worker or visitor);

c) there is a primary (general) duty of care imposed on the person conducting a business or undertaking (whether as an employer, self-employed person, principal contractor or otherwise) for the health and safety of:

i) ‘workers’ within an expanded definition; and 

ii) others who may be put at a risk to their health or safety by the conduct of the business or undertaking; and

d) even though many of the following persons will be covered by the primary duty of care of a person conducting a business or undertaking, for certainty and to provide guidance through more detailed requirements, duties of care should be imposed on specified classes of duty holders who are involved in the undertaking of work or activities that contribute to it being done, or are present when work is being done. These are:

i) those with management or control of workplace areas;

ii) designers of plant, substances and structures;

iii) manufacturers of plant, substances and structures;

iv) builders, erectors and installers of structures;

v) suppliers and importers of plant, substances and structures; and

vi) OHS service providers;

vii) officers;

viii) workers; and

ix) other persons.


Chapter 5: ‘Reasonably Practicable’ and Risk management


5.1 This chapter deals with concept of ‘reasonably practicable’ and its application to the primary duty and to a number of specific duties (except those of officers, workers and others). We discuss how reasonably practicable is used as a qualifier of the duties of care and how it is defined, including its relationship to risk management principles and the issue of control.

Current arrangements

5.2 ‘Reasonably practicable’ is enshrined in the ILO’s Occupational Safety and Health Convention No.155. Article 4, Clause 2 of this convention provides that the aim of national policy on occupational safety, occupational health and the working environment "shall be to prevent accidents and injury to health arising out of, linked with or occurring in the course of work, by minimising, so far as is reasonably practicable, the causes of hazards inherent in the working environment.”

5.3 OHS legislation in all Australian jurisdictions other than Qld (where an effectively similar standard is expressed as ‘reasonable precautions’) and in the UK, Singapore and other common law countries, provide for duties of care to be subject to, or subject to a defence relating to, the duty holder meeting the duty so far as is ‘reasonably practicable’.
 The inclusion of the test of reasonably practicable is often expressed as the standard of conduct or a limitation on the otherwise unlimited nature of the duty to ensure health and safety. In this report, we refer to it as the standard.

5.4 The OHS Acts of Vic, Western Australia (WA) and both Territories contain a definition of reasonably practicable. While the content of the definitions is largely consistent, two approaches have been taken.

5.5 The Vic and WA Acts require that, in determining what is reasonably practicable to address a duty of care, regard must be had to a number of matters, including:

· the likelihood of a hazard or risk eventuating;

· the degree of harm that would result;

· the state of knowledge about the hazard or risk and any ways of eliminating or reducing the hazard or risk;

· the availability and suitability of ways to eliminate or reduce the hazard or risk; and

· the cost of eliminating or reducing the hazard or risk.

5.6 The tests used in the NT and ACT Acts to determine what reasonably practicable means are similar, but reasonably practicable is defined in terms of applying risk management processes, since both these Acts have incorporated risk management as an element of the primary duty.

5.7 The IC advocated the application of ‘reasonably practicable’ “to all mandated requirements in OHS legislation”.
 Recent OHS reviews have also supported the continued use of reasonably practicable as a suitable qualification for the primary duties of care, and have recommended the inclusion of guidance on interpretation
. 

5.8 An additional factor that has been considered in determining the extent of a duty owed is that of control. The Victorian Occupational Health and Safety Act Review, conducted by Chris Maxwell QC (Maxwell Review), proposed that control should be added as a factor to be considered in determining what is practicable
. The NSW Inquiry into the Review of the Occupational Health and Safety Act 2000, conducted by the Hon Paul Stein AM, QC (Stein Inquiry),supported Maxwell’s recommendation, stating that:

“The consideration of the degree of control a duty holder has in particular circumstances enables the courts to assign responsibility appropriately where there are multiple duty holders. Arguably, the concept of ‘reasonably practicable’ includes considerations of control.’”
 

5.9 The Victorian Report on the Occupational Health and Safety Act 2004 Administrative Review (Vic Administrative Review) did not support the proposal to include ‘control’ as a factor in the reasonably practicable test, arguing that the reasonably practicable test and the issue of ‘control’ deal with different concepts.
 Reasonably practicable focuses on managing OHS risks; ‘control’ on the other hand deals with the status of the duty holder. Including ‘control’ in the definition of ‘reasonably practicable’ may have the undesirable consequence of shifting the focus of the test from risk control to a deliberation about whether a duty exists at all.

5.10 Control has not been included in the test for reasonably practicable in any Australian OHS Acts.

Stakeholder views

5.11 The majority of submissions support a test for reasonably practicable to clarify the obligations of duty holders and aid consistency in application and interpretation of the standard of care required under the primary duties. This was also the view of ACCI, the Business Council of Australia (BCA) and the AiG in their submissions.
 The preferred basis for a test for reasonably practicable is the approach in the Vic Act. However, some submissions, such as that tendered by Unions NSW
, oppose any test or definition of reasonably practicable, preferring instead to rely on case law. 

5.12 There are different views as to how reasonably practicable should be incorporated into the model Act. Some support the qualification of the primary duties in terms of reasonably practicable, arguing that without the qualifier, a primary duty is unlimited and unachievable. Other submissions support providing for consideration of reasonably practicable only as a component of a defence.

5.13 Submissions are divided on whether or not risk management principles should be incorporated into the definition of reasonably practicable. Arguments for the integration of reasonably practicable with risk management processes include that such an approach would facilitate compliance with the general duties
, where the test of reasonably practicable relies on foreseeability of potential risks, best addressed by a risk management approach.

5.14 Those against the incorporation of risk management into reasonably practicable distinguish between the nature and uses of each concept. For example, the Law Council of Australia observe that:

“The concept of ‘reasonably practicable’ relates to the appropriateness of particular safety measures, whereas ‘risk management’ relates to the particular steps that should be taken to identify, assess and eliminate risks. A ‘risk management’ process may identify a particular risk and/or possible solution, however, that solution may not be ‘reasonably practicable’ for any number or reasons (availability, suitability, cost, etc).”

5.15 On this basis, the Law Council of Australia does not support principles of risk management being incorporated into the test of ‘reasonably practicable’.

5.16 There is a clear desire for examples based on case law (where possible), to aid interpretation and assess compliance. This is seen to be best placed in guidance materials or codes of practice. ACCI and AiG supported inclusion of examples in interpretive documents.
 Submissions recommend specific advice on balancing risk and cost, i.e. where costs are exceedingly disproportionate to the likelihood.

5.17 There are various views regarding the inclusion of control as an element of reasonably practicable. Submissions supporting the explicit inclusion of control argue that it is an essential consideration in determining who is a duty holder, the nature of the duty, the extent of the duty and the defences, especially in situations where multiple duty holders are involved. 

5.18 Those against the inclusion of a control test argue:

· Control is used in different contexts in legislation (e.g. control of people, work, places etc). Defining control may add confusion to what is meant in these different contexts and could also narrow its interpretation, which may weaken the general duties;

· Defining control could focus people on trying to eliminate their control to avoid liability; and

· Control is best determined by the courts with regard to the unique aspects of each case.

5.19 There are varying views on the delegation of control. Some stakeholders clearly oppose the delegation of control. Others argue that control should be able to be delegated in limited circumstances, including where, for example:

· a particular expertise or skill is relied on;

· the duty holder does not hold a required licence or accreditation for the particular task; and

· contractors who are not under the direct supervision of a principal.

Should the duties of care be qualified and, if so, how?

5.20 None of the submissions and recent reviews rejects the ongoing validity of the Robens model. Some observe that it should be brought up to date to meet changed and changing circumstances, whilst others suggest that elements of the Robens model no longer apply. 

5.21 A key element of the Robens model is that duties of care must be broad and outcome focused, to apply to the variety of circumstances in which work is done. This recognises that detailed prescriptive requirements may not achieve widespread health and safety protection, as they may not be relevant or possible in many circumstances.

5.22 If duties of care are not subject to a qualifier, the duty holder would be guilty of an offence if the outcome (elimination of risk to health or safety) is not achieved, regardless of the efforts that the duty holder took to achieve that outcome. While the protection of health and safety is pre-eminent, we agree, on the grounds of fairness and practicability, with the approach that is taken in all Robens-based OHS laws of qualifying the duties of care.

5.23 The defence provisions in NSW
 and in Qld
 place a qualifier on the duties of care. Submissions from a number of stakeholders, including peak organisations, suggested that the approach to the duties of care in the NSW Act should be adopted, but accept that there would continue to be a qualifier contained in the defence provisions, rather than in the duties of care. Other submissions expressly proposed or accepted that the duties of care should be subject to a qualifier.

5.24 The standard of ‘reasonably practicable’ has been generally accepted for many decades as an appropriate qualifier of the duties of care in all Australian jurisdictions other than Qld (which has a similar qualifier of ‘taking reasonable precautions’). This qualifier is well known and has been consistently defined and interpreted by the courts.
 
5.25 The submissions and comments made during consultation and in learned articles, support this qualifier as appropriate for inclusion in the model Act.

5.26 We recommend that the duties of care continue to be subject to a qualifier and we consider that the standard of reasonably practicable is an appropriate qualifier.

How should reasonably practicable be used to qualify the duties of care?

Options for the use of reasonably practicable to qualify the duties of care
5.27 There are two options for the use of reasonably practicable as a qualifier of the duties of care.

5.28 Option one – Incorporate reasonably practicable as an element of the duty of care (currently, the approach in all Australian jurisdictions, other than NSW and Qld). 

5.29 Option two – The duty of care is not limited by reference to reasonably practicable, which, as currently in NSW and Qld, only appears as an element of a defence to a breach of the duty (in this way it still limits the otherwise unqualified nature of the duty, as the duty holder is not guilty of a contravention if meeting the standard, or another element of the defence). 

Discussion of the options and associated issues
5.30 The placement of the qualifier of reasonably practicable, within the duty or within a defence, is relevant to the issue of who bears the onus of proving or disproving that the standard has been met. The question of onus is an important one that is considered later in our report.

5.31 In the submissions and during consultation, a number of points were made which we find persuasive for including reasonably practicable as a qualifier in the duty of care.

5.32 First, whether the qualifier is in the duty or in a defence, it is an effective limiter of the duty of care. However, it is more transparent for the qualifier to be contained within the duty of care than elsewhere. This is significant as the qualifier provides for the reasonableness of the duty and the ability of the duty holder to comply with it. Placing the qualifier elsewhere than in the duty may lead to a perception that the duty is not limited and is unfair and unachievable. That may deter a duty holder from taking steps for compliance.

5.33 Second, the duty must be realistic and capable of being complied with. The standard of reasonably practicable is a high one, requiring the duty holder to consider all of the circumstances and take measures that are commensurate to the likelihood and seriousness of the harm which may result from the relevant activities, and relieved only by consideration of what is not possible or what is clearly unreasonable in the circumstances. A duty holder must clearly understand that this standard must be met. Having the qualifier in the duty makes this clear, while not having the qualifier in the duty may not.

5.34 Third, decisions to pursue a prosecution and impose a penalty will be more readily justified where there is a failure to meet a standard that is set out in the duty.

5.35 The maintenance of the qualifier of reasonably practicable in duties of care has also been supported in a number of recent reviews of legislation.

5.36 A concern was expressed in some submissions and during consultation, that including the qualifier in the duty of care ‘waters down’ the duty from a requirement to ensure health and safety, which should be unqualified. Its place in a defence was accepted.

5.37 We consider, however, that this view, while consistent with the objectives of OHS regulation, does not give sufficient weight to the actual operation of the law. The defence of reasonably practicable, however expressed, is a qualifier of the duty. There is, as we note, a separate question of who should bear the burden of proving that it was met (this is discussed later in our report).

5.38 Our view is consistent with the findings of the European Court of Justice that the inclusion of the qualifier is not inconsistent with the requirement to ensure health and safety. We also note that this position is consistent with Article 4, Clause 2 of the ILO Convention 155. 
5.39 We are required by the terms of reference to observe the direction of COAG that in developing harmonised OHS legislation there be no reduction or compromise in standards for legitimate safety concerns. While there has been significant statistical performance improvement in NSW and Qld, where the qualifier is not included in the duties of care, we are not persuaded that this demonstrates that such reduction in death and serious injury is attributable to the absence of the qualifier in the duty of care. It could conversely be argued that the jurisdictions other than NSW and Qld have enjoyed greater improvement in death and injury rates and therefore that the inclusion of the qualifier in the duty is advantageous for the protection of health and safety. The standardised statistics are, in our view, not reliable for reaching conclusions about the effect of particular legislative provisions.

5.40 We do not consider that the inclusion of the qualifier in the duties of care will result in a reduction or compromise of safety standards.

5.41 Having the qualifier of reasonably practicable in the duties of care also has the advantage of providing information and education, assisting the duty holder to understand what is required to comply with the duty of care.

5.42 For these reasons, we recommend that the expression ‘reasonably practicable’ be a qualifier referred to in each duty of care, other than the duties for officers, workers and others, for which we propose (in the following chapters) other standards tailored to those classes of duty holders.

5.43 In making this recommendation we note that this does not necessarily determine the issue of whether the prosecution must prove a failure of the duty holder to meet the standard, or whether the duty holder must prove the standard has been met. This recommendation is therefore linked to, but not dependent upon, acceptance of our recommendation on the issue of onus of proof. That is dealt with in Chapter 13 relating to offences.

	RECOMMENDATION 4

‘Reasonably practicable' should be used to qualify the duties of care, by inclusion of that expression in each duty of care, except for the duties of officers, workers and other persons for whom different qualifiers are proposed.


Should reasonably practicable be defined?

5.44 The majority of submissions support the inclusion of definition of reasonably practicable in the model Act, however the main focus of many of the stakeholders was on whether or not the duties of care should be qualified, whether reasonably practicable should be the qualifier and whether it should appear in the duties of care or in a defence. 

5.45 The submissions commenting on this issue discussed:

· whether it is necessary to define reasonably practicable, given the courts have made clear what it means and how it is to be applied; and

· whether information regarding reasonably practicable would be required in the model Act or could be instead provided in guidance material.

5.46 Overall, the weight of opinion expressed in the submissions favoured reasonably practicable being defined in the model Act. This position is also supported by some jurisdictions that do not currently define the term
 and in reviews of legislation under which the term is not currently defined.
 

5.47 We are persuaded by the view expressed that defining reasonably practicable in the model Act would provide guidance to duty holders on how to fulfil their duties of care. Inclusion of a definition was generally supported by those who represent or are duty holders. While the case law is consistent and helpful, it is not easily accessible to duty holders. The model Act should be primarily designed for the advancement of health and safety in the workplace and this would be assisted by including guidance to duty holders in a definition of reasonably practicable.

5.48 Providing guidance on how to apply reasonably practicable by defining the term in the model Act may assist in achieving compliance. It may also reduce the force of any excuse by a duty holder that uncertainty as to the standard caused a breach of the duty.

5.49 We recommend that reasonably practicable be defined in the model Act. 

	RECOMMENDATION 5

‘Reasonably practicable’ should be defined in the model Act.


How should reasonably practicable be defined?

5.50 We will deal with definitions in our second report. We consider, however, that understanding what is meant by reasonably practicable and how it will be applied is important to any discussion on the content and operation of the duties of care. We accordingly deal with this definition in this report.

5.51 Reasonably practicable is currently defined or explained in a number of jurisdictions.
 The definitions are generally consistent, with some containing more matters to be considered than others. The definitions are consistent with the long settled interpretation by courts, in Australia and elsewhere.

5.52 The provision of the Vic Act relating to reasonably practicable
 was often referred to in submissions (including those of governments) and consultations as either a preferred approach or a basis for a definition of reasonably practicable. 

5.53 We recommend that a definition or section explaining the application of reasonably practicable be modelled on the Victorian provision. We consider that, with some modification, it most closely conforms to what would be suitable for the model Act.

5.54 We consider that the current definitions could be enhanced for easier understanding of the required process. Case law makes it clear that determining what is reasonably practicable requires a process of weighing up or balancing the various elements.
 This is not clear from current definitions, which state that “regard should be had” to those elements.

5.55 We provide the following wording as an example definition of reasonably practicable:

Identifying what is ‘reasonably practicable’

Reasonably practicable means (except in relation to obligations for consultation) that which is, or was, at a particular time reasonably able to be done in relation to ensuring health and safety, taking into account and weighing up all relevant matters, including:

a) the likelihood of the hazard or risk eventuating;

b) the degree of harm that may result if the hazard or risk eventuated;

c) what the duty holder knows, or a person in their position ought reasonably to know, about:

(i) the hazard, the potential harm and the risk; and

(ii) ways of eliminating or reducing the hazard, the harm or the risk ;

d) the availability and suitability of ways to eliminate or reduce the hazard, the harm or the risk; and

e) the costs associated with the available ways of eliminating or reducing the hazard, the harm or the risk, including whether the cost is grossly disproportionate to the degree of harm and the risk.

5.56 We also recommend that the definition of reasonably practicable be supported by guidance material, explaining the process, to assist an understanding by duty holders and others of the requirements.
 
	RECOMMENDATION 6

‘Reasonably practicable’ should be defined in the model Act in a way which allows a duty holder to understand what is required to meet the standard. 

Note: Our example clause is provided at paragraph 5.55.

RECOMMENDATION 7

The meaning and application of the standard of reasonably practicable should be explained in a code of practice or guidance material.


The issue of ‘control’

5.57 An issue of some controversy in submissions and during consultation has been whether or not the level or extent of control able to be exercised by a duty holder over relevant matters should be:

· a consideration in determining what is reasonably practicable; 

· included in the definition of reasonably practicable; and

· defined.

5.58 The issue of control as an element in duties of care, to determine the duty holder or the scope of the duty, was also the subject of quite divergent views. We consider this issue in Chapter 6 when we discuss the primary duty of care. 

5.59 Some submissions were concerned that including control as an element of reasonably practicable might limit the scope of the duties of care. We note, however, that the case law provides that control is relevant in determining what is reasonably practicable in the circumstances.
 

5.60 As noted above, reasonably practicable represents what can reasonably be done in the circumstances. An inability to control relevant matters must necessarily imply that it is either not possible for duty holders to do anything, or it is not reasonable to expect them to do so. It is in this way that control is at least implied as an element in determining what is reasonably practicable.

5.61 A view was expressed in submissions that control should not be an element of the duty of care. A concern was that including it might focus the attention of those who might be duty holders on whether the duty of care is placed on them and whether it may be avoided by artificial arrangements. Some of those submissions, however, suggested that control would be appropriately placed as an element of determining what is reasonably practicable, as that would provide a focus on compliance and managing risk.

5.62 There has been inconsistency in the interpretation and application by the courts of control as an element of a duty of care. However, there does not appear to have been inconsistency in the approach of the courts to considering the issue of control in determining what was reasonably practicable.

5.63 We consider, on balance, that it is not necessary for control to be expressly included in the definition of reasonably practicable and recommend that it not be included. Control is an inherent element in determining what can reasonably be done in the circumstances. Making express reference to control in the definition of reasonably practicable may have lead to a focus on that issue, ahead of other factors noted in the definition.

5.64 We recommend previously that the meaning and application of the standard of reasonably practicable be explained in a code of practice or guidance material. The relevance of control to determining what is reasonably practicable should be explained in that material.

	RECOMMENDATION 8

‘Control’ should not be included in the definition of reasonably practicable.


Should reasonably practicable explicitly refer to risk management principles and processes?

5.65 The ‘risk management’ process is fundamental to the protection of health and safety. This entails:

· identifying hazards;

· identifying and assessing the risks associated with the hazards (the degree and likelihood of harm); and 

· taking steps to eliminate or reduce the risk (the likelihood or degree of harm).

5.66 We consider this process should be recognised and reinforced by addressing risk management in a set of principles in the model Act. This will be discussed further in our second report.

5.67 Whether or not the model Act should contain requirements for specific risk management processes to be undertaken is also a matter which will be discussed in our second report.

5.68 When dealing with the definition of reasonably practicable, consideration must be given to whether or not risk management principles or processes should be specifically included. 

5.69 Current definitions and case law interpreting reasonably practicable require consideration to be given to the degree and likelihood of harm and the availability and suitability of risk controls. This provides in effect for the application of risk management principles.

5.70 Some submissions and comments during consultation proposed that the application of risk management principles should be expressly provided for in the definition of reasonably practicable, rather than merely being implied. Some went further to suggest that specific process requirements should also be included.

5.71 We consider that the definition of reasonably practicable should be simple and easy to understand, setting out principles rather than processes. Reasonably practicable should be a standard to be met, rather than a process. If it is appropriate for risk management process requirements to be included in the model Act, they can be provided in separate provisions as specific obligations. This is consistent with the principles in our terms of reference.

	RECOMMENDATION 9

The principles of risk management should:

a) be identified in a part of the model Act setting out the fundamental principles applicable to the model Act;

b) while implied in the definition of reasonably practicable, not be expressly required to be applied as part of the qualifier of reasonably practicable; and

c) not be expressly required to be applied by the duties of care.

Note: The principles will be dealt with in our second report.


Chapter 6: The Primary Duty of Care


6.1 The primary duties of care establish the overarching OHS responsibilities of key parties involved in the conduct of a business or undertaking. In this chapter we discuss the primary duties of care in relation to who should owe duties of care and to whom; and what the duties should be.

Who owes the Primary Duty of Care and to whom? – Current Arrangements

6.2 All OHS Acts assign the primary duty of care to employers. Duties are also assigned to self-employed (except in the Commonwealth). However, in Qld the primary duty of care is more broadly assigned to ‘persons who conduct a business or undertaking, whether as employers, self-employed persons or otherwise.’

6.3 The new ACT Act also follows the Qld model of applying the primary duty to ‘persons who conduct a business or undertaking’.

6.4 Although the NT Act uses the term employer in assigning the primary duty of care, the term is broadly defined as ‘a person who carries on a business’ (whether or not workers engaged in the business are or include employees).

6.5 The primary duty of care is typically owed to employees (i.e. persons engaged under a contract of service). Some OHS Acts also deem certain other workers to be employees.
 

6.6 However, the primary duty of care is owed to an extended group of persons under the NT Act through the use of the term ‘worker’
, and under the Qld Act
 through application of the primary duty of care to ‘workers and others’. The ACT Act applies the primary duty of care to persons in relation to work.

6.7 To provide protection to a broader class of workers as well as to members of the public, the OHS Acts in Vic, NSW, South Australia (SA), WA and Tasmania (Tas) include a separate duty for both employers and self-employed persons to ‘others’.

6.8 Table 4 below provides an overview of the primary duties of care in OHS Acts across Australia.

6.9 Recent OHS reviews have recognised the need to address changes in the modern labour market by extending protection to persons other than traditional employees. Both the Maxwell Review and the ACT Review recommended the use of the term ‘worker’ accompanied by a broad definition. The expansion of the primary duty of care provisions to include clothing outworkers was advocated by the Stein Inquiry.

TABLE 4: Current jurisdictional arrangements for the Primary Duty of Care

	Duty Holder…
	Duty owed to…
	The duty includes…

	New South Wales

	· Employer
(ss.8(1) & 13)
	· Employees
	· Ensure premises controlled by the employer are safe and without risks to health;

· Ensure safe plant, substances and systems;

· Provide information, instruction, training and supervision to ensure health and safety;

· Provide adequate facilities for welfare at work; and

· Consult on decisions affecting health, safety and welfare at work.

	· Employer (s.8(2))
	· People, other than employees
	· Ensure people are not exposed to risks arising from the conduct of the employer’s undertaking while at the place of work.

	· Self-employed
(s.9)


	· People, other then employees
	· Ensure people are not exposed to risks arising from the conduct of the self employed person’s undertaking while at the workplace.

	Victoria

	· Employer
(ss. 21, 22 & 35)
	· Employees

· Contractors (deemed)
	· Safely maintain each workplace under the employer’s management and control;

· Provide adequate facilities for welfare at any workplace under the management and control of the employer;

· Ensure safe plant, substances and systems;

· Provide information (in appropriate languages), instruction, training and supervision to ensure work is performed safely;

· Monitor health of employees and conditions at any workplace under the employer’s management and control, and keep records;

· Employ or engage suitably qualified persons to provide OHS advice; and

· Consult with employees who are likely to be affected by specified activities and decisions undertaken by the employer for health and safety.

	· Employer
(s.23)
	· Persons, other than employees
	· Ensure persons are not exposed to risk arising from the conduct of the employer’s undertaking. 

	· Self-employed
(s.24)
	· Persons, other than employees
	· Ensure persons are not exposed to risk arising from the conduct of the self-employed person’s undertaking.

	Queensland

	· Persons conducting a business or undertaking whether or not it is conducted for reward or gain.  
(ss.28 & 29)
	· Workers

· Volunteers

· Self

· All others (incl contractors)
	· Ensure safe work environment, plant, substances and systems; and

· Provide information, instruction, training and supervision to ensure health and safety.



	Western Australia

	· Employer
(ss.19, 23D & 23E)
	· Employees

· Contractors (deemed)

· Labour hire (deemed)
	· Provide work environment, workplace, plant, substances and systems that do not expose employees to hazards;

· Provide information (in appropriate languages), instruction, training and supervision to ensure work is performed without exposure to hazards; and

· Where it is not practicable to avoid exposure to hazards, provide adequate personal protective clothing and equipment at no cost to employees.

	· Self-employed
(s.21(1))
	· Self
	· Protect the person’s own health and safety at work.

	· Employer

· Self-employed
(s.21(2))
	· Persons, other than employees
	· Ensure persons are safe from injury or risks to health, either while at the workplace or where the person could be adversely affected, wholly or in part, by: 

· the work of the employer and their employees or the self-employed person; or 

· hazards arising from that work, or from systems of work used by the employer or self-employed person.  

	South Australia

	· Employer
(ss.19 & 20)
	· Employees

· Volunteers (deemed)

· Contractors (deemed)
	· Provide and maintain safe work environment, workplace, plant, substances and systems;

· Provide adequate facilities for welfare at any workplace under the employer’s control and management;

· Monitor health and welfare insofar as that monitoring is relevant to the prevention of work-related injuries;

· Provide information (in appropriate languages), instruction, training and supervision to ensure work is performed safely (including hazardous work, new or changed work & for inexperienced employees);

· Keep records of safety training undertaken by employees;

· Provide information (in appropriate languages), instruction, and training for managers and supervisors to ensure work is performed safely;

· Provide adequate facilities for welfare;

· Monitor working conditions at any workplace that is under the management and control of the employer;

· Ensure accommodation and eating, recreational or other facilities provided for work and under the management and control of the employer, are maintained in a safe and healthy condition; and

· Prepare and maintain a health and safety policy in consultation with employees and their representatives.

	· Employer

· Self-employed
(s.22)
	· Self

· Persons, other than employees
	· Protect the person’s own health and safety at work; and

· Ensure persons are safe from injury or risks to health, either while at the workplace or while the person could be adversely affected through an act or omission in connection with the work of the employer.  

	Tasmania

	· Employer 
(ss.9(1) & (2))


	· Employees


	· Ensure safe work environment, plant, substances and systems;

· Provide adequate facilities for welfare at any workplace under the employer’s management or control;

· Provide information (in appropriate languages), instruction, training and supervision to ensure health and safety (also for hazardous work & new or changed work/activity/process);

· Provide supervision to employees who are inexperienced in the performance of any work to ensure health and safety;

· Provide information (in appropriate languages), instruction, and training for responsible officers, managers and supervisors to ensure health and safety;

· Monitor health of workers (where hazards have been identified) and conditions at any workplace under the employer’s management or control, and keep records; and

· Ensure accommodation and eating, recreational or other facilities provided at work, and under the employer’s control or management, are maintained in a safe and healthy condition.

	· Employer
(s.9(3))
	· Persons, other than an employee, a contractor, or a contractor’s employee
	Ensure persons are not adversely affected as a result of work carried on at a workplace.

	· Employer

· Principal (i.e. a person with no employees)
(s.9(4) & (6))
	· Any person
	· Ensure any person at a workplace under the employer’s or principal’s management or control, is safe from injury and risks to health.

	· Employer

· Principal 
(ss.9(5) & (6))


	· Contractor

· Contractor’s employee
	· Not allow a contractor (or contractor’s employee) engaged by the employer, to carry out work, at the employer’s workplace, in a manner which the employer believes would place health or safety at risk.

	· Employer

· Principal
(s.9(8))
	· Visitors
	· Ensure visitors to a workplace under the employer’s or principal’s management or control, are aware of, and comply with, health and safety requirements; and

· Remove visitors who fail to comply with health and safety requirements.

	· Self-employed
(s.13)
	· All other persons
	· Ensure all other persons are not exposed to risks to their health and safety arising from work carried on at a workplace.

	Northern Territory

	· Employer (persons who carry on a business, with or without employees)
(ss.30, 55-57 & 60)
	· Workers (incl volunteers, contractors, apprentices & any others)

· Others

· Self
	· Ensure persons are not exposed to risks to health or safety by carrying out a systematic risk management process;

· Ensure safe workplace and safe workplace infrastructure, equipment and materials; and

· Monitor health of workers and conditions at a workplace under the employer’s control, and keep records

· Consult with workers to enable them to contribute to decisions affecting health and safety.

	Australian Capital Territory

	· Persons conducting a business or undertaking, whether or not it is conducted for reward or gain. 
(s.21)
	· People in relation to work 

(e.g. Workers, volunteers, contractors, self and any others)
	· Ensure work safety by managing risk (via mandated risk management process);

· Ensure safe workplace, plant, substances and systems;

· Provide information, instruction, training and supervision to ensure work is carried out safely;

· Provide adequate facilities for welfare;

· Monitor health of workers and conditions at a workplace and keep records; and

· Consult on matters directly affecting work safety.

	Commonwealth

	· Employer
(s.16)


	· Employees

· Contractors (deemed)
	· Ensure safe work environment, workplace, plant, substances and systems;

· Provide adequate facilities for welfare at work;

· Provide and maintain access and egress to any workplace under the employer’s control that is safe and without risk to health;

· Develop written health and safety management arrangements in consultation with employees and their representatives;

· Provide information (in appropriate languages), instruction, training and supervision to ensure work is performed safely;

· Monitor health of employees and conditions at workplaces under the employer’s control, and keep records; and

· Provide appropriate medical and first aid services.

	· Employer
(s.17)
	· Third parties, other than employees or contractors
	· Ensure that persons at or near a workplace under the employer’s control, are not exposed to risk to health or safety arising from the conduct of the employer’s undertaking


Stakeholder views

6.10 Some submissions
 express concern that the employer/employee relationship does not provide enough coverage due to the changing nature of working arrangements, and propose that the primary duty of care be more broadly assigned to ‘persons conducting a business or undertaking’ rather than employers.

6.11 Other submissions by industry representative bodies do not support such a broad application of the primary duty of care, in that:

· the line between OHS and public safety becomes blurred; and

· onerous duties upon organisers of volunteers could become a deterrent for people taking on such roles.

6.12 Government submissions regarding the primary duties are divided between those in favour of casting the primary duty of care based on the employer-employee relationship
 and those who support the broader concepts of a person conducting a business or undertaking and worker. For example, the Victorian Government states:

“Victoria supports the framing of duties in the model OHS Act around the well understood and accepted terms ‘employee’ (a person employed under a contract of service), ‘independent contractor’, (a person engaged under a contract for services), and ‘other persons’.  This would ensure the protection of all persons at a workplace, while acknowledging that employer duties need to reflect both the degree of control and the proximity of the workplace relationship.”

6.13 On the other hand, the Queensland Government states that
:

“The employer/employee relationship currently used for assigning duties in OHS legislation is inadequate to capture the complex array of modern working arrangements.  To overcome the limitations of the employer/employee approach, the scope and application of the model OHS Act should be based on the concepts of ‘business or undertaking’ and ‘worker’ rather than ‘employer’ and ‘employee’. To do otherwise creates a complex and potentially unjust hierarchy of working relationships, and regulatory incentives for organisations to structure their labour requirements in a way that does not ensure the OHS of all workers.” 

6.14 A number of submissions suggest that the primary duty of care should continue to be assigned to ‘employers’ as this is a readily understood concept. This view was expressed by ACCI, the ACTU, Unions NSW, and the AiG in their submissions.
 Some of these submissions also add that the duty should be owed to others beyond the employment relationship.

6.15 There is general support from submissions
 for the primary duty to be owed to all persons engaged in work, whether paid or unpaid, or otherwise legitimately at the workplace, in particular: employees, labour hire, contractors, volunteers, outworkers, apprentices and visitors.

6.16 Migrant workers and students on placement are also specifically identified as persons who should be owed a duty of care.

What are the primary duties of care? – Current Arrangements

6.17 To meet the overarching primary duty, all OHS Acts cover the following specific obligations to:
 

· provide and maintain a safe workplace;

· provide and maintain safe plant, systems of work and substances; and 

· provide information, instruction, training and supervision.

6.18 The new ACT Act incorporates a requirement for duty holders to ‘manage risk’ as part of the primary duty. 

6.19 Most OHS Acts also have additional specific OHS obligations, which vary between jurisdictions as outlined in Table 4.

Stakeholder views

6.20 Submissions varied in relation to what the primary duties of care should include.

6.21 The majority of employer organisations and industry representatives reference current employer duties in the Vic, SA and WA Acts as the most appropriate models on which to base employers’ duties, with the Vic Act being the most preferred model
. There was some support for duties in the NSW Act
.

6.22 Other groups, including governments, unions and union organisations, present a variety of aspects for consideration as primary duties. The ACTU, Australian Manufacturing Workers Union (AMWU), and AiG
 in particular provide extensive lists of preferred duties. The most common aspects of ‘employers’ duties proposed include duties to:

6.23 provide a safe work environment;

· provide information, instruction and training;

· consult with workers and others;

· provide supervision;

· report injuries/illnesses and notify dangerous incidents

· monitor working conditions; and

· provide facilities for the welfare of employees.

6.24 Some submissions also include suggestions that the:

· employer’s duty of care should be expressed in risk management terms;

· employer’s duty of care should extend to providing safe and secure accommodation where it is provided in connection with employment where employees have no reasonable alternative accommodation and the accommodation is essential to the performance of the work;

· outcomes of investigations by employers into hazards and injuries that have been reported by employees, should be reported back to employees; and

· employers’ should be required to train management in OHS consistent with their responsibilities.

A primary duty on those who conduct a business or undertaking

6.25 In Chapter 4, we considered the optimal structure and content, at a high level, of the duties of care. We recommend that the model Act place the primary duty of care on those who conduct a business or undertaking to all persons who may be put at risk from the conduct of the business or undertaking. The objective of doing so is to move away from the emphasis on the employment relationship as the determiner of the primary duty, to provide greater health and safety protection for all persons involved in, or affected by, work activity.

Options for the duty of a person conducting a business or undertaking 

6.26 Option one –Provide for:

1. a specific, separate duty of care by employers to ensure, so far as is reasonably practicable, that the health and safety of:

a) employees; and

b) persons other than employees

is not put at risk from the conduct of the undertaking of the employer;
 

2. together with a separate duty of care by self-employed persons to ensure, so far as is reasonably practicable, that the health or safety of others is not put at risk from the conduct of the undertaking of the self-employed person.
 

6.27 Option two – Similar to the first option, except that it combines the two duties of care into a single section. 

6.28 This option would place a duty of care on employers and self-employed persons to ensure, so far as is reasonably practicable, that the health or safety of:

· employees of the employer; and 

· other persons

is not put at risk from the conduct of the undertaking of the employer or self-employed person.

6.29 Option three – Similar to the second option, but would:

· replace references to the employer and self-employed person with a reference to a person conducting a business or undertaking; and

· provide that the duty of care would be owed to a broad category of ‘workers’ and others.

6.30 This option would thereby provide simply that a person conducting a business or undertaking must ensure, so far as is reasonably practicable, that the health or safety of workers engaged in work as part of the conduct of the undertaking, and others, is not put at risk from the conduct of the undertaking.

6.31 Option four – Similar to the third option, except that it would provide for the duty of care to be owed by the person conducting the business or undertaking to ‘all persons’, with no specific reference to ‘workers’.

Discussion of options and associated issues

The first option

6.32 We consider that the first option is too limited, as it maintains the link to the employment relationship as a determinant of the duty of care. As discussed in Chapter 4, the changing nature of work arrangements and relationships makes this link no longer sufficient to protect all persons engaged in work activities.

6.33 Because the duty would refer to the employment relationship as the determinant of the duty of care, another duty of care would have to be placed on self-employed persons, who are not employers. There may also be circumstances, however, where a person with active control or influence over how work is conducted, may not be an employer or a self-employed person (e.g. a trustee of a family trust undertaking unpaid activities on behalf of and for the benefit of the trust). This leaves a gap that may need to be filled by some extension of the duty.

6.34 Current OHS legislation in most jurisdictions places specific duties and obligations (e.g. for safe systems of work, safe plant, supervision) on employers. This is due to the degree of control of the employer over the activities – and therefore the ability of the employer to manage health and safety associated with those matters – and to ensure that the specific, important elements of health and safety protection are clear and enforced. 

6.35 The first option would not provide the benefits of specifying those detailed requirements, unless it also provided for the continuation of the particular duties of care owed by the employer to employees (and some others in a direct contracting line, e.g. identified by extending the definition of ‘employees’ to include contractors and their employees). This approach does not, however, provide explicitly for the application of the specific elements of the duty of care to those undertaking work who are not employees. 

6.36 Where the relationship between the person directing the work (‘the principal’) and a person undertaking the work is one that is akin to employment, with the principal having significant influence or direction over the activities, many or all of the specific obligations of the employer may be required to be met by the principal as part of the principal’s duty of care to ‘persons other than their employees’. We consider it is unsatisfactory for the law to require a person to infer these specific requirements, which should explicitly apply in such circumstances.

6.37 Accordingly, we do not recommend the first option.

The second option

6.38 As noted, the second option is similar to the first option, but contains the duty of care for both employers and self-employed persons in one section. The same problems exist as those identified for the first option and we do not recommend the second option.

The third option

6.39 The third option makes it clear that all persons who are carrying out work activities as part of the conduct of the business or undertaking are owed a duty of care by the person who is conducting that business or undertaking. 

6.40 This broadens who owes a duty and to whom it is owed. It places the duty on anyone who is conducting a business or undertaking, regardless of the capacity in which it is being done. The duty of care is owed to anyone who is performing work in the business or undertaking and to all who may be affected by the conduct of the business or undertaking (e.g. visitors and passers-by, other parties carrying out work activities at the same place).

6.41 Option three requires everyone carrying out work activities to be defined in a definition of ‘worker’ to that effect (as, for example, found in s.4 of the NT Act). 

6.42 While persons coming within the definition of ‘worker’ would be covered by the duty of care referred to in the fourth option without such an explicit reference, the particular reference to ‘workers’ in the third option would make clear that those persons are intended to be covered and that the duty of care was not just the equivalent of the current duties owed to ‘persons other than employees’.

6.43 We consider that option three provides the best basis for achieving health and safety protection into the future, allowing for broad coverage and flexibility. We discuss further in this chapter various considerations concerning, and elements of, the third option. The discussion is relevant to each of the options, but in it we demonstrate the benefits of adopting option three, while explaining the scope and operation of the proposed duty of care.

The fourth option

6.44 The fourth option is similar to the third option, but is shorter and is even broader in its terms. Because this option would not make any direct reference to workers, the duty could be mistaken for the current duty owed only to ‘non-employees’ and not to those in employment like arrangements. 

6.45 We accordingly prefer and recommend that the third option be adopted.

	RECOMMENDATION 10

The model Act should provide in a single section a primary duty of care owed by a person conducting a business or undertaking to a broad category of ‘workers’ and others.


Replacing the employer as the primary duty holder

6.46 As the discussion earlier in this chapter demonstrates, using the employment relationship as the determinant of the application of the primary duties under OHS legislation is no longer valid. 

6.47 The changing nature of work organisation and relationships means that many who perform work activities do so under the effective direction or influence of someone other than a person employing them under a contract of service. The person carrying out the work:

· may not be in a direct employment relationship with any person (e.g. share farming or share fishing; or as a contractor working under a contract for services, who may be carrying out work for only one principal);

· may be employed by someone who is simply organising the provision of labour (e.g. a labour hire or placement organisation) with the effective control and direction of the work being by another (commonly known as the ‘host employer’ or principal); and

· their employer may have limited ability to exercise discretion as to work systems and methods, because of the direction and requirements of another party (as may be found in some transport arrangements with the requirements of the consignor).

6.48 We consider that the model Act must provide a broader scope for the primary duty of care, to require those in effective control or influencing the way work is done to protect the health and safety of those carrying out the work.

	RECOMMENDATION 11

To ensure that the primary duty of care continues to be responsive to changes in the nature of work and work relationships and arrangements, the duty should not be limited to employment relationships. The duty holder is any person conducting the business or undertaking.


Defining the ‘person who conducts a business or undertaking’ and ‘business’

6.49 We note that definitions are to be dealt with in our second report. The definition of the duty holder is, however, critical to an understanding of the scope of the duty. We accordingly consider this at this point.

6.50 The commonly used expression ‘person who conducts a business or undertaking’ might not be readily understood by all who are intended to be subject to the duty of care. 

6.51 Whether or not an alternative expression is used and defined, we consider that it is important that the section containing the duty of care clearly demonstrates that the duty holder’s obligation is not limited to any particular relationships. We also consider that the duty of care should apply to all forms of businesses or undertakings, whether or not they are carried on for gain or reward. This is expressly provided in some current legislation.

6.52 An advantage of the approach taken in the Qld Act is that it makes clear in s.28 those by whom the duty is owed and the breadth of circumstances in which it is owed, without the need to go to the definition section.

6.53 We consider the use of the term ‘employer’ in the duty, even where it is defined as broadly as it is in the NT Act, to be less than ideal. Although the definition clearly goes beyond the ordinary meaning of employer, the use of the term ‘employer’ in the section may, without reference to the definition, give an impression of a more restricted scope of the duty than is intended. It is preferable that the key terms that are used are those whose ordinary meaning is the closest to the intended meaning. If a different meaning is to be applied than the ordinary meaning of a term, which should preferably be provided in the section in which the term is used.

6.54 The duty provision should make clear (in the section and/or through definitions) that it covers all activities that are undertaken other than those that are clearly undertaken only for private or social reasons. They cover ‘businesses’ in the usually understood sense of commercial, for profit, enterprises and also undertakings which may be not for profit or are more socially oriented in their focus. Government and local government activities are included.

6.55 We prefer the content of the NT Act definitions (although not the use of the term ‘employer’), operating together, to the Queensland provision. We prefer that definitions that are critical to the scope of the duty of care be included within the section in which the duty is provided. The primary duty of care provision should therefore include a sub-section along the lines of s.28(3) of the Qld Act, but including the elements of the NT Act definitions of ‘business’.

	RECOMMENDATION 12

The primary duty of care should clearly provide, directly or through defined terms, that it applies to any person conducting a business or undertaking, whether as:

a) an employer, or

b) a self-employed person, or

c) the Crown in any capacity, or

d) a person in any other capacity

and whether or not the business or undertaking is conducted for gain or reward.


Duty owed by a ‘person’

6.56 Statutory interpretation Acts in all jurisdictions provide that, unless the contrary is expressly provided, the term ‘person’ includes natural persons, corporations and unincorporated associations.

6.57 This means that the primary duty we recommend would be owed by the operator of the business or undertaking, whether the operator were an individual, company, partnership or other body.

6.58 Some concern has been expressed to us about the application of duties of a ‘person’ to individuals within an organisation. Examples have included the potential liability of a middle manager or supervisor with practical day to day control of a workplace, for and on behalf of the employer, for a breach of the duty of care of a person with management or control of a workplace. The application of such duties to individual ‘functionaries’ within an organisation is problematic. It imposes obligations on the individual to be proactive so far as is reasonably practicable, rather than merely exercising reasonable care as is required of other employees. While limitations on the effective control able to be exercised by an individual will be relevant to what is reasonably practicable for them, this may present opportunities for the individual to be put to considerable expense and distress in trying to prove this.

6.59 We consider that imposing the duty of care on the ‘person’ who is conducting the business or undertaking, should overcome this concern and ensure that it is the person who is actually operating the business (e.g. the business owner or the appointed managing agent) who is the subject of the duty. As defining what is meant by ‘conduct of a business or undertaking’ might be difficult and could cause unintended consequences, we consider excluding certain individuals from the class of persons owing the duty of care to be a preferred approach.

6.60 The express exclusion of ‘workers’ and ‘officers’ in those capacities from the class of persons who owe the primary duty of care would achieve the desired outcome. We note that such persons will be subject to other duties of care.

6.61 Natural persons employed or engaged to undertake activities in the business or undertaking of another will be workers (within the proposed extended definition) or officers and will owe duties of care as such. They will accordingly be accountable for their conduct in those roles. 

6.62 We note that a person may be a worker, by being a self employed person engaged in the business or undertaking of another (e.g. a principal in a construction project), but may also be a person who is conducting his or her own business or undertaking. While that person would be excluded from owing the duty of care in the capacity of a worker ‘conducting the undertaking’ of the principal, that person is not excluded and owes the duty of care in the capacity of a person conducting a business or undertaking. Such persons would also have the concurrent, but lesser, duty of a worker to take reasonable care (discussed later in this report). 
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The primary duty of care should exclude workers and officers to the extent that they are not conducting a business or undertaking in their own right.

Alternatively, guidance material should make clear that the primary duty of care is not owed by such persons.


Meeting the challenges of changing work relationships

6.63 In considering the nature and content of duties of care, we have been particularly careful to take into account and accommodate the changing nature of work and employment arrangements.

6.64 This issue is discussed at length earlier in this report. We consider that the duty of care of persons conducting a business or undertaking, as we recommend, would address this issue by overcoming the limitations of the current duties of care that have been identified by stakeholders and expert commentators.

6.65 Each of the persons conducting a business or undertaking involved at the various levels of contracting ‘chains’ (such as those commonly found in construction, transport and clothing) would owe duties of care in relation to their activities in the conduct of their business or undertaking, to those who are affected by what they do.

6.66 Both the labour on-hirer (direct employer of labour hire personnel) and the host employer would owe the duty of care to the labour hire personnel. The proposed reference to ensuring the provision of the various specific elements of the duty, would allow an appropriate allocation of health and safety protection activities between them, while each would retain the duty of ensuring the relevant matters were attended to. 

6.67 Arrangements for the provision of labour that are not ‘employment like’ such as bartering, share fishing and share farming, would also be subject to the duty of care, either because the person carrying out work will fall within the broad definition of ‘worker’ or would fall into the residual class of ‘others’. 

6.68 Some arrangements may not be directly for the provision of labour, but may be related to the conduct of a business or undertaking in which persons work. An example is franchising arrangements. The franchisor will often impose a high level of detailed requirements on the franchisee, that will affect many of the elements of work (e.g. the layout of premises and equipment to be used in fast food franchises). The franchisor may therefore affect the health and safety of the employees of the franchisee and the public – each of whom would owe the duty of care to ‘others’.

6.69 The only limiter in the duty should be that labour is provided for the purposes of, or in the course of, the conduct of a business or undertaking. All arrangements of whatever nature that meet that description would be the subject of the duty of care.

6.70 Differences in the role and ability of duty holders to direct or influence matters will be accommodated by applying the standard of ‘reasonably practicable’.

The issue of ‘control’

6.71 Whether or not control should be a part of a duty of care, to identify the duty holder or the extent of the duty, is a matter of some controversy, with a large number of comments made in submissions and consultation.

6.72 The proponents of including control in the duty of care assert that it is necessary to ensure that persons do not have duties and incur liability where they do not have control. Some have stated that it is important to include control to determine the allocation of responsibility between duty holders.
 

6.73 Those who argue against including control as a determinant of the duty holder or the extent of the duty, assert that existing duties of care that include reference to control encourage a focus on avoidance of control (to avoid the duty) rather than on practical compliance measures. Reference is made to various arrangements put in place by parties to relinquish control, when they are in a better position to exercise control than those to whom they purport to pass it.

6.74 We recommend that the primary duty of care on a person conducting a business or undertaking does not refer to ‘control’ (other than for the limited purpose of the explicit element relating to the safety of the workplace) and does not rely on ‘control’ as a determinant of the duty holder or the extent of the duty. Every person who is conducting a business or undertaking should owe a duty of care to any other person, worker or other, whose health or safety may be put at risk from the conduct of that business or undertaking.

6.75 We consider that it is not necessary to use the issue of control to determine who should have a duty or the extent of the duty. The incorporation of the standard of reasonably practicable in the duty will provide for a consideration of control, in relation to compliance.

6.76 If a duty holder does not have control over an activity or a matter relevant to health and safety, then it cannot be reasonably practicable for the duty holder to do anything in relation to it. 

6.77 If the control able to be exercised by the duty holder is limited, then that limitation will be relevant to determining what is reasonably practicable for that duty holder in the circumstances. 

6.78 In this way, the duty of care is limited by the issue of control and it need not be stated in the duty.

6.79 An advantage to this approach is that any focus on control occurs when considering compliance, at which time the focus is on effective management of risk, rather than on whether a duty of care exists and the parameters of it.
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The primary duty of care should not include express reference to control.


Meeting concerns about multiple, concurrent duties of care

6.80 The duty of care will apply to each of those involved in the undertaking of work or providing things for work to be undertaken. This will include multi-layered contracting arrangements and labour hire arrangements. It is appropriate that each person involved in such arrangements have a duty of care associated with their involvement.

6.81 Concern was expressed in submissions and discussions about possible problems that may arise from the concurrency of duties of care in these circumstances. The issues raised were that:

· those who have a lesser or minor part to play in relation to work should not have an obligation when those with more direct influence or control are better placed to manage the risks;

· the various parties may each believe that another should take action, and is likely to be the one seen to have the relevant obligations, with the result that no-one takes any action or that insufficient action is taken;

· duty holders should only be responsible for the risk control measures that they are best able to carry out; that is, responsibility should be allocated between them. For example, an employer who supplies labour hire personnel would only be responsible for ensuring competent and trained persons were provided to undertake the work and that they were provided with necessary information about it. The ‘host’ would be responsible for the safety of the systems of work, plant, workplace, workplace induction, provision of workplace and task specific information and supervision;

· where there are multiple duty holders with obligations over the same subject-matter, there may be a duplication of effort and accordingly a waste of resources that could be better applied to other OHS risk management measures; and

· a duty-holder should be able to reasonably rely on the expertise of another person engaged to undertake specialist tasks.

6.82 In practice, each party to a work activity or project has a particular role and ability to influence or direct particular matters relevant to health and safety that others may not. We consider that it is therefore appropriate that each owe a duty of care to those who may be affected by their involvement. 

6.83 The incorporation of the standard of reasonably practicable in the duty of care provides an answer to a number of the concerns listed above. In some circumstances it may be reasonably practicable to rely on:

· the expertise of others, particularly where that expertise is not held by the duty holder (recognising that there may be circumstances where it is not reasonable to do so).
 

· another party to undertake particular activities to ensure health and safety (e.g. providing supervision or welfare facilities) in relation to the work activities with which the duty holder is associated (noting, however, that the duty holder must ensure those activities are undertaken). 

6.84 Where a duty holder has a very limited involvement or very limited ability to take relevant steps in relation to managing risks, those factors will assist in determining what is reasonably practicable for them in complying with their duty of care. 

6.85 Proper and effective co-ordination of activities between duty holders can overcome concerns about duplication of effort or no effort being made.

6.86 We recommend in this report that the model Act include a provision requiring co-operation and co-ordination of activities between concurrent duty holders.

6.87 The general part of the primary duty of care that we recommend refers to the duty holder being required to ensure the health and safety of workers and others. The explicit elements of the primary duty of care similarly require the duty holder to ensure certain outcomes or matters, such as the provision and maintenance of safe systems of work and plant. The primary duty does not require the duty holder to directly undertake the activities necessary for compliance with the duty – these can be done by others, whether at the instigation or direction of the duty holder or otherwise – with the duty holder only being required to ensure that the activities are undertaken and the outcomes achieved. This allows for the co-ordination of activities between duty holders and the reasonable reliance on others to facilitate compliance.

6.88 We agree with the view expressed by many who made submissions and commented during consultation, that duties of care should be non-delegable and that duty holders not be entitled to rely on others to fulfil their OHS obligations. Our recommended approach to the duty of care would not permit a delegation of the duty of care. Each duty holder would retain the non-delegable duty of care at all times. Arranging for another person to undertake activities necessary for compliance with the duty of care owed by the duty holder would not be sufficient to meet the duty so far as is reasonably practicable, unless the duty holder took steps necessary to confirm the relevant matters were appropriately attended to, and the required health and safety standards were maintained.
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The primary duty of care should be sufficiently broad so as to apply to all persons conducting a business or undertaking, even where they are doing so as part of, or together with, another business or undertaking.


Defining the persons to whom the duty of care is owed

6.89 The definition of ‘worker’, the different contexts in which it may be used, and whether it may be different when used in different contexts, will be dealt with in the second report. The definition of the person to whom the primary duty is owed is, however, critical to understanding the scope of the duty. Accordingly we must now consider this point.

6.90 We consider that the definition of ‘worker’ must be clear and sufficiently broad in application to meet the intended scope of the primary duty. A good example is provided by s.4 of the NT Act:

worker means:

a) any person who works in the employer’s business:

i) as an employee; or

ii) as an apprentice or person undergoing on-the-job training; or

iii) as a contractor or sub-contractor; or

iv) as an employee of a contractor or sub-contractor; or

v) as an employee of a labour hire company who has been assigned to work for the employer; or 

vi) as a volunteer; or

vii) in any other capacity;

b) if the employer is a natural person who works in the employer’s business – the employer him/herself.

6.91 The use of the term ‘employer’ in this definition is subject to the extended definition in s.4 of the NT Act. This would not be necessary in the model Act because the primary duty we propose would not use the expression ‘employer’. The definition of ‘worker’ would instead refer to a person who works in a business or undertaking; and the other references to ‘employer’ instead be to ‘the person conducting the business or undertaking’.

6.92 A definition of ‘worker’ should also include other specific classes, such as those persons who provide their labour as part of bartering, share fishing, share farming or other arrangements in the course of conduct of a business or undertaking by another person. Doubts exist about whether existing OHS Acts adequately cater for such arrangements.

6.93 The beneficiaries of the duty of care, in addition to ‘workers’, are ‘others’. This clearly includes all other persons and no definition is required.
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The model Act should include a definition for ‘worker’ that allows broad coverage of the primary duty of care. The definition of ‘worker’ should extend beyond the employment relationship to include any person who works, in any capacity, in or as part of the business or undertaking.


The duty should not be limited to ‘a workplace’

6.94 The current duty of care of a person conducting a business or undertaking is in some jurisdictions limited to the conduct of the undertaking at a workplace of the duty holder (employer).
 In other jurisdictions that limitation is neither explicit or implicit

6.95 Limiting the duty of care to the workplace has led to a focus on what is ‘a workplace of the employer’ and resulted in interpretations that may not be consistent with the meaning that a person reading the duty of care may give to the expression.
 That is, the expression has been interpreted in a way that goes beyond its ostensible scope.

6.96 We do not consider the limitation to be appropriate or necessary. There may be circumstances in which activities are undertaken as part of the business or undertaking, at the direction of the duty holder, at a place that could not properly be considered to be a workplace of the duty holder. 

6.97 The consequences of activities or conduct undertaken for the duty holder may occur beyond the workplace of the duty holder (e.g. goods that were inadequately restrained may fall from a truck on an open highway, or debris from an explosion may land some distance from the workplace). We do not consider such a limitation should be included in the duty. Any concern that the duty may apply inappropriately would be addressed by the application of the standard of reasonably practicable.
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The primary duty of care should not be limited to the workplace, but apply to any work activity and work consequences, wherever they may occur, resulting from the conduct of the business or undertaking.


The importance of the standard of ‘reasonably practicable’

6.98 It is common for a number of enterprises to be conducted within a confined area. While there is often a connection between the work that each is undertaking at that place, and ongoing communication, that is not always the case. The enterprises may be situated within a ‘business park’, using common areas or facilities, but operating separate businesses.

6.99 Many business activities are undertaken in areas where the public has free access and members of the public are not necessarily under the direction or control of the person conducting the business or undertaking. Often, however, the public can be directed or, at a minimum, informed by the business operator of hazards, risks and controls. 

6.100 In each of these circumstances, those who have little or no connection with the activities of a person conducting a business or undertaking may be exposed to risks from those activities, by reason of their proximity.

6.101 This means that there may be circumstances where the fulfilment of specific safety requirements – such as safe plant, workplace and systems, or the provision of safety information – may be critical to the protection of health and safety of visitors and others who are not ‘workers’ within the business or undertaking (e.g. visitors to an industrial operation for a purpose connected with the business, public attendance at ‘open days’).

6.102 For this reason, among others, we have proposed a primary duty of care that is sufficiently wide so that, in appropriate circumstances, specific safety measures for both ‘workers’ and ‘others’ may be required by the person conducting the business or undertaking.

6.103 There may be concern that the primary duty of care may impose specific obligations in relation to ‘others’ over whom the duty holder may not have any practical control or ability to direct. This concern should be met by the application of the standard of reasonably practicable (such obligations are only to be met where it is both possible and reasonable for the duty holder to do so).

6.104 The primary duty itself, by referring to a risk from the conduct of the business or undertaking by the duty holder, provides the causal link necessary for the duty holder to be liable for risk to ‘others’.

6.105 This is a key element of ‘reasonably practicable’ in current legislation and case law. A further safeguard would exist because the proposed duty would still require knowledge of the risk emanating from the activities of the duty holder.
 Foreseeability of the risk to persons from the activity is an element of this question of knowledge.
 This is particularly relevant to the extension of the duty of care for the benefit of ‘others’. 

Duty to apply notwithstanding any other duty

6.106 We observe earlier that it would be appropriate for specific duties of care to be included in the model Act for various classes of persons (e.g. designers, manufacturers, suppliers, persons with management or control of a workplace), even though such persons owe the primary duty of care as business operators.

6.107 The duties should be concurrent. The primary duty should not be limited by the existence and content of the more specific duty. To address this concern, we recommend that the model Act contain a provision expressly applying the primary duty of care of a person conducting a business or undertaking, without limitation, notwithstanding the existence and application of other, more specific duties.

6.108 We illustrate this type of provision in the example primary duty. A more specific provision, for this duty, is suggested below in the example of the proposed primary duty set out later in this chapter.

	RECOMMENDATION 18

To avoid the exclusion or limitation of the primary duty of care, the model Act should specifically provide that the duty should apply without limitation, notwithstanding anything provided elsewhere in the model Act (that is, more specific duties that may also apply in the circumstances should not exclude or limit the primary duty of care).


The duty to provide a safe and healthy working environment

6.109 Some OHS legislation in Australia commonly provides for a general duty of an employer to provide and maintain a safe and healthy working environment, with more detailed and specific elements of the duty provided in a separate sub-section.
 

6.110 The reference to a ‘working environment’ is often misunderstood as being limited to the physical environment in which the work is undertaken, subject to extension to process matters (systems of work, instructions etc) provided in the subsequent sub-section. This means that the duty is sometimes (incorrectly) thought to be limited to the specific element noted.

6.111 A ‘working environment’ includes all of the circumstances in which work is undertaken. This may include elements that are not specifically identified but influence the safety of the work being undertaken, such as:

· remuneration structures (performance based remuneration may drive unsafe behaviour);

· organisational structures and accountabilities (which may positively or adversely impact the effectiveness of safety measures, or may impact the ability of individuals to affect health and safety);

· employment and business processes (which may give rise to or lessen the prospect of psychological harm); and

· third party arrangements (contracts with suppliers or contractors may impact the ability to take measures to control health and safety risks).

6.112 Each of these matters will be covered by the broad duty of care that we recommend. By casting the duty of care as we have recommended, the term ‘working environment’ would be redundant.

Explicit elements of the duty of care

6.113 The duty of care of an employer, in each of the jurisdictions that impose a duty of care on the employer, has various specific obligations associated with it.
 These are generally consistent across the jurisdictions.
 

6.114 Each of the specific elements is well known and understood and is appropriate for inclusion in the primary duty of care that we recommend be included in the model Act. Each relates to an aspect of what is required or provided for work to be undertaken and each is usually provided by, or at the direction of, or is under the control of, the person in whose business the work is being undertaken.

6.115 While we propose that the primary duty of care include each of these elements, normally required to be met by an employer, there would not be any reference to an ‘employer’ in the primary duty of care. These elements would be required to be met by any person conducting a business or undertaking.
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The primary duty of care should include specific obligations, namely ensuring so far as is reasonably practicable:

a) the provision and maintenance of plant and systems of work as are necessary for the work to be performed without risk to the health or safety of any person;

b) the provision and maintenance of arrangements for the safe use, handling, storage and transport of plant and substances;

c) each workplace under the control or management of the business operator is maintained in a condition that is safe and without risks to health;

d) the provision of adequate welfare facilities; 

e) the provision of such information, training, instruction and supervision as necessary to protect all persons from risks to their safety and health from the conduct of the business or undertaking.


Accommodation provided to a worker

6.116 In our consultations, we were asked to consider how a particular provision of the WA Act might be provided for in the model Act. Division 4 of Part III of the WA Act provides a duty of care of an employer for the safety of residential premises occupied by an employee in certain circumstances. The duty of care only relates to circumstances where:

· the premises are owned by or under the control of the employer; and

· the occupancy by the employee is necessary for the purposes of the employment, because other accommodation is not reasonably available in the area.

6.117 The duty is only owed to employees (which includes apprentices and trainees) and not to other persons. It does not apply where the occupancy is pursuant to a written agreement containing terms that might reasonably apply to letting the premises to a tenant. It is deliberately limited to remote areas.
 

6.118 This duty in the WA Act is to provide for circumstances, such as in a remote mining camp or town, where the only accommodation available to an employee is that provided by the employer. The submission by the Western Australian Government
 recommends that a duty of this nature, with the limitations noted, be included in the model Act, but extended to cover requirements for reasonable improvements, in addition to maintenance.

6.119 We do not consider that a separate duty of care of this nature would be required to be included in the model Act, as it would be effectively provided for by the primary duty of care owed by a person conducting a business or undertaking.

6.120 The provision of accommodation would be part of the conduct of the business or undertaking. The duty of care owed by the duty holder to workers and others would extend to ensuring so far as is reasonably practicable that the accommodation is safe and without risks to health. We consider that to be appropriate. We do not consider that the duty should be owed only to employees, but should extend to workers (as more broadly defined) and others (e.g. family members residing with the worker). 

6.121 The model Act should not place a positive duty on a person conducting a business or undertaking to provide accommodation. We do, however, consider that if the duty holder does so, where the accommodation is provided to enable a worker to be located conveniently to undertake work as part of the business of the duty holder, the duty holder should owe a duty of care related to the safety of the accommodation.

6.122 We note that the WA Act is deliberately restricted to remote areas, including through reference to certain other state Acts. The scope might need to be varied from time to time and the local references to legislation may change in a particular jurisdiction, or be inappropriate. This kind of detail would be appropriate for regulations.

6.123 The occupation of the residential premises would not be during the undertaking of work by the worker and the premises would therefore not be a workplace. The occupation of residential premises would not be covered by the explicit part of the primary duty of care that requires the duty holder to ensure that a workplace under its management or control is without risk to health and safety. It will, therefore, be necessary for a separate, specific duty of care to be included. An example is provided in the next section.
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The model Act should extend the primary duty of care to circumstances where the primary duty holder provides accommodation to a worker, in circumstances where it is necessary to do so to enable the worker to undertake work in the business or undertaking (along the lines of that currently found in Part III, Division 4 of the WA Act). Detailed requirements and the specified scope should be contained in regulations.


Drawing all the elements together in a section

6.124 There are a number of elements to the proposed primary duty of care. The interaction of these elements will be important to the effectiveness of the provision. The drafting of the provision will require care to ensure that all of the matters discussed above are provided for, with sufficient clarity to limit the need for interpretation. They should be in the one section (or collocated if in more than one).

6.125 We provide the following wording to illustrate how the various elements could be drawn together in a section:

1. A person conducting a business or undertaking (other than in the capacity of a worker or officer) must ensure so far as is reasonably practicable that workers engaged in work as part of the business or undertaking, and any other persons, are not exposed to a risk to their health or safety from the conduct of the business or undertaking.

2. Without limiting sub-section (1), a person conducting a business or undertaking must so far as is reasonably practicable ensure:

a) the provision and maintenance of plant and systems of work as are necessary for the work to be performed without risk to the health or safety of any person;

b) the provision and maintenance of arrangements for the safe use, handling, storage and transport of plant and substances;

c) each workplace under the control or management of the business operator is maintained in a condition that is safe and without risks to health;

d) the provision of adequate welfare facilities; 

e) the provision of such information, training, instruction and supervision as necessary to protect all persons from risks to their health or safety from the conduct of the business or undertaking; and

3. Where –

a) a person conducting a business or undertaking supplies accommodation for occupancy by a worker; and

b) the occupancy of that accommodation by the worker is necessary to enable work to be undertaken by the worker because other suitable accommodation is not reasonably available,

the person conducting the business or undertaking must ensure so far as is reasonably practicable that the accommodation and the means of entering and leaving it are safe and without risks to the health and safety of any person when used for the purpose for which it is provided.

4. In this section:

[provide definitions of ‘business or undertaking’, ‘worker’ (if not defined elsewhere in the model Act) and ‘accommodation’]

5. For the avoidance of doubt, the duties and obligations imposed by this section apply without limitation notwithstanding anything provided elsewhere in this Act.
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In giving effect to the recommendations relating to the primary duty of care, the proposed model clause at paragraph 6.125 should be taken into account.


Providing for detail in regulations and guidance material

6.126 Currently, various regulations and legislation unrelated to the central OHS legislation impose obligations on business operators in specific industries. Examples include ‘chain of responsibility’ regulation in the road transport industry
 and the regulation of various parties to clothing outworker arrangements.

6.127 These and other industries have safety issues and requirements that are specific to the nature of the industry. The changing nature of work and work relationships and arrangements means that other specific requirements may be needed in the future. We consider that the detail required is not appropriate for the model Act, but is appropriate for regulations, codes of practice and guidance material under the Act.

6.128 The proposed primary duty of care, being sufficiently broadly cast, would provide legislative support for specific regulations for existing and emerging industries and work arrangements. 

6.129 The scope of this duty of care is also relevant to whether industry specific safety legislation should be maintained, or whether all industries might appropriately be regulated under the model Act. This is a matter which we will discuss in our second report.
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The primary duty of care should be supported by codes of practice or guidance material to explain the scope of its operation and what is needed to comply with the duty.


Chapter 7: Specific classes of duty holders


7.1 All OHS legislation in Australia places duties of care on specified classes of persons who, in the course of a business or undertaking, undertake activities that may materially affect the health and safety of persons at work. Those classes comprise persons other than the direct employer of the persons undertaking work. The duties of care relate to elements required for work to be undertaken (e.g. plant, substances, the workplace). The activities are undertaken in relation to those elements (e.g. design, manufacture, supply).

7.2 The proposed primary duty of care would apply to each of the activities, as they are undertaken as part of the conduct of a business or undertaking. It is, therefore,  not necessary to provide further duties of care for specific classes of persons (other than officers, workers and others not conducting a business or undertaking). However, we consider that there are advantages to expressly providing duties for specified classes of persons. Specific provisions will: 

· clarify that such persons have duties; and 

· allow for detailed requirements to be provided that would not be appropriate in a provision with broad application, such as the primary duty.

7.3 The specific classes of persons who we consider should have duties of care under a model Act include:

· those with management or control of workplace areas;

· designers of plant, substances and structures;

· manufacturers of plant, substances and structures;

· builders, erectors and installers of structures;

· suppliers and importers of plant, substances and structures; and

· OHS service providers.

7.4 Each of these classes of duty holder has the following common elements:

· they all relate to the conduct of a business or undertaking; and

· they are all subject to the qualifier of reasonably practicable.

7.5 There are additional duty holders, namely officers, workers and others at the workplace, whose duties of care are subject to different qualifiers. Those duty holders will be discussed in the next two chapters.

Duties of Persons with Management or Control of Workplace Areas

Current arrangements

7.6 Most OHS Acts in Australia have incorporated duties for persons in control of a workplace.
 Those that do not have such a duty for persons in control of a workplace instead place duties on occupiers and owners of a workplace. However framed, the duty requires persons with actual or (in the case of the owner) assumed control over the condition of the workplace to ensure that the workplace, including the means of entering and exiting, are safe and without risks to health. Queensland has introduced additional duties for persons in control of workplace areas, and for fittings, fixtures and plant in a workplace area.

7.7 Half of the OHS Acts with a duty for persons in control specifically state that the duties are owed to persons other than the duty holder’s own employees.
 Two jurisdictions state that the duties do not apply to domestic premises.
  

7.8 New South Wales and WA have provisions in their OHS Acts for the duty of a person in control of a workplace to also be owed where a person has, by virtue of a contract or lease, an obligation to any extent in relation to the maintenance or repair of a workplace.
 Conversely, the Qld Act allows for the duty to pass from an owner to another where there is lease, contract or other arrangement which provides, or has the effect of providing, for the other person to have effective and sustained control of the workplace.
  

7.9 The majority of OHS Acts also contain a duty for persons in control of plant. Three jurisdictions have also included a duty for persons in control of substances.
  Only the ACT Act includes a duty for persons in control of systems, and has also used the approach for upstream duties (e.g. person in control of design).

7.10 The ASCC has used ‘person in control’ provisions in recent National Standards (such as Manual Tasks, Construction Work and Control of Major Hazard Facilities).

Stakeholder views

7.11 The submissions that address the issue of persons in control, such as that from the AiG
 indicate dissatisfaction with current legislative provisions, citing a lack of clarity around who owes the duty, when and to whom it is owed, and what is meant by ‘control’ and by ‘workplace’ (temporary or otherwise).

7.12 Many of the submissions from companies provided examples to illustrate issues with control for:

· owners and tenants of workspaces;

· company management of an employees home workplace arrangements;

· company management of ‘vehicle workplaces’; and

· contracting arrangements with owners, property managers, commissioner of contractors, contractors.

7.13 The Property Council of Australia requested that the model Act not be prescriptive, but that it be supported by extensive examples illustrating the extent of control in these situations.

7.14 Section 22 of the WA Act was nominated by ACCI as an appropriately clear and confined description of duties for persons in control of a workplace.

7.15 The Victorian Government does not support inclusion of duties for persons in control of items or areas in the model Act, because such duties “could effectively reduce the general duties to delegable duties and create confusion in the workplace about who actually has the duty.”

7.16 Instead the Victorian Government advocates the use of one broad duty for any person who has to any extent, the management or control of a workplace.
 This expression of the duty would “ensure that it covers owners and occupiers and a broad range of contemporary business arrangements such as franchising, contracting out and ‘proprietor’ arrangements.”

7.17 The Queensland Government suggested that its treatment of person in control is similar to that adopted by the courts in that it addresses the critical issue of ‘capacity to control’.
 On this basis the Queensland Government proposes that its approach (i.e. a hierarchy of duties combined with a measure to allow control to pass via contract in certain circumstances) be adopted in the model Act.

Who should owe the duty of care and over what?

7.18 The discussion of current arrangements above notes that there are some differences between the jurisdictions on the scope of matters covered by this duty. The scope of the duty is relevant to determining who will have management or control and therefore who will owe the duty of care. There are therefore some issues to be addressed for the purposes of the model Act.

7.19 As indicated by the title of this section of our report, and consistent with current OHS legislation, we consider that the duty holder would in broad terms be the person with management or control of the relevant physical environment.

Options for who should owe a duty of care and over what

7.20 We have considered the duties of care in current Australian OHS legislation relating to the management or control of a workplace and associated areas, as well as the views expressed in submissions and during consultation. We have identified two options.

7.21 Option one – Place a duty of care on a person who has, to any extent, management or control of:

· a relevant workplace (or part thereof);

· any area adjacent to a relevant workplace area;

· fixtures;

· fittings; or

· plant.

7.22 The duty would create an obligation on such a person to ensure that the area (including the means of entering and exiting), fixtures, fittings and plant within it are safe and without risks to the health and safety of any person at the workplace. The duty would be limited to those matters over which the person has management or control. 

7.23 The definition of a ’workplace’ will be considered in our second report. However, the application of the duty of care to adjacent areas would cover any circumstances where the relevant area might not be considered to be a part of the ‘workplace’ (for example, because work is not done there) but it is under the management or control of the duty holder and used or travelled through by workers at the workplace or by other persons coming onto the workplace.

7.24 Specific reference to those things that are connected to the workplace (fixtures, fittings or plant) would remove arguments as to whether such items are part of the workplace. They are likely to be under the management or control of the person who has management or control of the workplace, but if they are not, then the duty would not apply to that person. Including fixtures, fittings and plant in the duty follows the approach already adopted in Qld.
 

7.25 Option two – Limit the duty of care to the ‘workplace’ and would place a duty of care on a person who has, to any extent, management or control of a ‘workplace’ to ensure for any person:

· the workplace is safe and without risks to health; and

· there is a safe means of entering and exiting the workplace.

Discussion of the options and associated issues

7.26 We consider the first option to be appropriate as it provides broader coverage and limits uncertainty as to what is included within the duty of care. 

7.27 The objective of the proposed duty of care would be to ensure that the health and safety of persons at or adjacent to an area at which work is being conducted is not put at risk from the state or condition of the workplace etc. The state or condition of the workplace should be such as to allow it to be safely performed. 

7.28 It is also important that the means of entering or exiting a work area are safe and without risks to health and safety. It has been suggested that this may extend in remote locations to include the means by which persons are ferried to and from areas or work activity.
  

7.29 The duty of care would therefore require that the person with management or control of the workplace etc ensure so far as is reasonably practicable that the workplace etc and the means of entering and leaving the workplace are safe and without risks to health and safety.

	RECOMMENDATION 23

The model Act should include a specific duty of care owed by a person with management or control of the workplace, fixtures, fittings or plant within it to ensure that the workplace, the means of entering and exiting the workplace, and any fixtures, fittings and plant within the workplace are safe and without risks to health and safety.


What is meant by ‘management or control’?

7.30 The question of what is meant by ‘management or control’ is central to determining who owes the duty of care and in relation to what.

7.31 The approaches and findings of the courts on the issue of ‘control’ have been inconsistent and resulted in confusion.
 This inconsistency has to some degree resulted from the many uses to which ‘control’ is put in current OHS legislation.
 

7.32 We consider that the model Act should define ‘management or control’, either in the duty of care provision or in the definition section. We recommend that ‘control’ not be used in the model Act other than in the duty of care placed on a person with management or control of the workplace etc. This should assist in defining this term clearly and in a way that is directed only to this particular use. 

7.33 While we will deal with the definition of ‘management or control’ in our second report, we note the Qld Act is an example of providing certainty by defining the term. The Qld Act provides clarity about who has ‘management or control’ by deeming the owner of the workplace etc to be that person.
 That Act does, however, recognise common commercial arrangements for long-term, exclusive occupation and use of a workplace etc, providing that a person who has effective and sustained control over the workplace etc pursuant to a lease, contract or other arrangement is the duty holder.
 

	RECOMMENDATION 24

The model Act should define ‘management or control’ of the workplace, fixtures, fittings and plant to make it clear who owes the duty of care. 

Note: A definition of ‘management or control’ will be provided in our second report.


7.34 It is important to appreciate more than one person or entity may have management or control of a workplace. This may occur where there is a shared responsibility (e.g. between the landlord and tenant) or where there is more than one undertaking being conducted at the workplace. The various persons may each have management or control only over specific aspects of the workplace.

7.35 Management or control over a workplace or parts of it may change over time. An example is a construction worksite where various expert contractors may consecutively have effective management or control over work areas, while the principal contractor may retain overall management or control of the site.

7.36 We recommend that the model Act make clear that each person with management or control would owe the duty of care, in relation to the matters over which they have management or control and while they do so.

	RECOMMENDATION 25

The duty should make it clear that more than one person can have management or control of the same matter at the same time or at different times. The duty should be placed on a person who has, to any extent, management or control of:

a) a relevant workplace area (or part thereof);

b) any area adjacent to a relevant workplace area;

c) fixtures;

d) fittings; or

e) plant.


To whom should the duty be owed?

7.37 The duty is owed by those persons with management or control of the workplace etc to any person at, entering or leaving the relevant area. This may include the public, regulators and workers.

	RECOMMENDATION 26

The duty of care should be owed to any person at the workplace or any adjacent areas.


The qualifier of ‘reasonably practicable’

7.38 We have recommended above that the qualifier of ‘reasonably practicable’ should be included in the primary duty of care which would and placed on a person conducting a business or undertaking. Consistent with that approach, we recommend that the duty of care of a person with management or control of a workplace should also be qualified by what is reasonably practicable.

	RECOMMENDATION 27

The duty of care of a person with management or control of a workplace etc should be qualified by the standard of reasonably practicable.


Domestic premises

7.39 Domestic premises may be a workplace if the traditional definitions (place where work is done) are applied. This may occur where a person conducts work at home as part of the business of another (as a worker), or where the person conducts a business or undertaking at the persons home. It may also be a workplace for a short time while a tradesperson undertakes work at or on the premises (e.g. a plumber), or where services are provided to persons within the premises (e.g. home help, child-minding).

7.40 A question arises whether the person with the management or control of the domestic premises should have the duty of care of a person with the management or control of a workplace.

7.41 We note that, in many of these cases, the person with the management or control of the domestic premises will not be conducting a business or undertaking and would not be subject to the primary duty of care. Whether the duty owed in relation to a workplace applies may determine whether that person has any duty of care under the model Act.

7.42 Different approaches are taken to this issue in different jurisdictions. The current provisions for persons in control of a workplace in the Vic Act
 operate without limitation or exclusion to domestic premises (although there is some exclusion that applies under the regulations). Continuation of the existing NSW position, that common areas of strata titled residential premises be excluded from such provisions, was recommended by the NSW WorkCover Review. The Qld provision for workplace areas operates to exclude only those domestic premises occupied by the person with management or control for a workplace area. 

7.43 Some submissions requested that a provision for persons with management or control of a workplace not extend to domestic premises. 

7.44 The scope of the primary duty of care would ensure that where the domestic premises are used as part of the conduct of a business or undertaking, the person with management or control would have a duty of care in relation to the premises anyway. 

7.45 We recommend that domestic premises be excluded from the definition of a workplace for the purposes of the duty of care of the person with management or control. We recommend that the regulation making power permit the making of regulations to include specific premises or classes of premises.

	RECOMMENDATION 28

Domestic premises should be excluded from the definition of a workplace for the purposes of the duty of care of the person with management or control unless specifically included by regulation.

Note: ‘Workplace’ will be defined in our second report.


Persons undertaking activities in relation to plant, substances and structures

7.46 A fundamental principle in occupational health and safety is to eliminate hazards and risks, or where elimination is not reasonably practicable, to minimise them. This principle recognises that the earlier the intervention, the more effective it is to eliminate or reduce the hazards and risks.  

7.47 In some jurisdictions this concept (eliminating or reducing hazards at source) is reflected within an object of the Act.
 In all jurisdictions, this is reflected in duties of care placed on those undertaking activities, such as design, that relate to the nature and condition of things used at work (e.g. plant).

7.48 This principle is not, however, restricted in its operation to the design stage. It might involve intervening and placing duties on all those involved in any aspect of design, manufacture, import and supply of plant (or components), structures and substances intended for use in the course of work.

Current arrangements

7.49 All Australian OHS Acts have specific duties of care for persons who undertake activities that affect on OHS.  These duties (sometimes referred to as ‘upstream duties’) apply variously to designers, manufacturers, importers and suppliers of plant, substances and buildings or structures used in the course of work.

7.50 Some OHS Acts have established one set of duties that apply to all activities.
 Others have addressed each activity separately. The Maxwell Review recommended that a separate section be dedicated to each duty holder for the sake of clarity.

7.51 There are also variations in the OHS Acts in relation to whether the duties of care apply to plant, substances, buildings and structures. For example, the New South Wales Act has a duty for design but only in respect of plant and substances; whereas most other OHS Acts have a duty for design of plant and structures but not substances.  

7.52 Table 5 below illustrates the variation in applying the duties across jurisdictions. 

7.53 The duties for activities in relation to plant and substances that will be used at a workplace are expressed through a general duty to ensure items are safe and without risks to health, followed by more specific duties which usually require duty holders to: 

· carry out or arrange, testing and examination necessary to ensure plant and substances are safe when used properly
; and 

· provide adequate information with the plant or substance and on request.  

TABLE 5: Duties for activities relating to plant, substances and structures 

	Jurisdiction
	   Activities



Items
	Design
	Manufacture
	Supply
	Import
	Erect
	Notes

	Victoria
	Plant
	
	
	
	X
	*
	Manufacture includes install, erect and commission plant.  Import is covered in regulations. 

	
	Substance
	X
	
	
	X
	N/A
	

	
	Structure
	
	X
	X
	X
	X
	

	New South Wales
	Plant
	
	
	
	X
	
	Import is covered in regulations.

	
	Substance
	
	
	
	X
	N/A
	

	
	Structure
	X
	X
	X
	X
	X
	

	Queensland
	Plant
	
	
	
	*
	
	Importer has the duties of a supplier.

	
	Substance
	X
	
	
	*
	N/A
	

	
	Structure
	
	X
	X
	X
	X
	

	South Australia
	Plant
	
	
	
	
	
	

	
	Substance
	X
	
	
	
	N/A
	

	
	Structure
	
	
	
	
	
	

	Western Australia
	Plant
	
	
	
	
	
	Substances covered in Dangerous Goods legislation. 

	
	Substance
	X
	X
	X
	X
	N/A
	

	
	Structure
	
	X
	X
	X
	
	

	Tasmania
	Plant
	
	
	
	
	
	Substances covered in Dangerous Goods legislation. 

	
	Substance
	X
	X
	X
	X
	N/A
	

	
	Structure
	
	
	
	
	
	

	Northern Territory
	Plant
	
	
	
	
	
	

	
	Substance
	
	
	
	
	N/A
	

	
	Structure
	
	
	
	
	
	

	Australian Capital Territory
	Plant
	
	
	
	*
	
	Importer to ensure duties for design and manufacture fulfilled before supply.  
Substances covered in Dangerous Goods legislation.

	
	Substance
	X
	X
	X
	X
	N/A
	

	
	Structure
	
	
	
	*
	
	

	Commonwealth
	Plant
	X
	
	
	*
	
	Manufacturer is required to ensure designs are safe.  Importer has duties of a manufacturer and supplier.

	
	Substance
	X
	
	
	*
	N/A
	

	
	Structure
	X
	X
	X
	X
	X
	


Key:   In principal OHS Act,   X Not in principal Act,   * Special arrangement, see note
7.54 Recent OHS reviews have particularly focused on the role of designers in ensuring safety.
  Eliminating hazards at the design stage is also a national priority under the National OHS Strategy.
  Maxwell supported imposing duties for designers of both plant and substances, and that these duties extend to the design of safe packaging for any item that is supplied to or used at a workplace.

7.55 While the Maxwell Review and the OHS reviews in the Territories recommended imposing duties for designers of buildings that are to be used as workplaces, the NSW review did not support such a provision. This was due to concerns that a new class of duty holder would significantly extend the scope of the Act.
  

7.56 Western Australia and South Australia have extended the duties for designers of buildings and structures to ensure the safety of those who construct, maintain, service or repair the buildings or structures, as well as those who use it as a workplace. The Qld Act places an obligation on a designer of a structure to ensure the design of the structure does not affect the workplace health and safety of persons during the construction and when it has been constructed and is being used for the purpose for which it was designed.
 The Vic Administrative Review  supported amending the scope of the duty for designers of buildings or structures to include the construction phase. 

7.57 The disposal of substances, decommissioning of plant and demolition of structures are activities that are currently not expressly covered in duties of care in principal OHS Acts.  

Stakeholder views

7.58 The majority of submissions support duties of care for activities which affect health and safety, but there are different views about the extent of such duties. 

7.59 Some industry associations and design professionals expressed concerns, particularly in relation to the duties of designers of buildings.  It was expressed that designers are often unfamiliar with, and have no control over, building processes and that requirements to consult with all participants in the life-cycle would be unrealistic.

7.60 Submissions include suggestions that:

· ‘upstream’ duty holders should be required to follow a risk management process to meet their duty of care, which would obviate the need for ancillary duties in the model Act;

· duty holders should have reciprocal duties to assess the suitability of products and obtain information;

· clients should have a role in promoting safe construction, maintenance and use; and

· duties of care of a designer should be limited to ensuring safe design for the intended purposes. 

7.61 Submissions from governments supported comprehensive ‘upstream’ duties.  Victoria added that it supports the inclusion of a ‘buildability’ duty on designers
, subject to there being evidence to demonstrate it has or will produce improved OHS outcomes in the design and construction of buildings and structures.

7.62 Unions and union organisations support duties of care for all parties who influence health and safety outcomes arising from the conduct of work, including designers, manufacturers, suppliers of premises, plant, systems of work and substances, those who hire products used for work, construction clients and developers. 

7.63 Most submissions support defining the activity of ‘supply’ as occurring every time an item changes hands. Some submissions also noted that the duty in relation to supply should not extend to ‘passive’ financiers, being those persons who own and ‘supply’ plant or substances only for the purposes of providing finance for acquisition of the plant or substances by a client.

A single duty of care provision or separate duties for each?

7.64 Whether to combine the duties into a single statutory provision or continue to divide the duties by function is an issue we have been encouraged to consider. 

7.65 There has been a tendency in recent years for jurisdictions to move towards specifying separate duty holders based on function. It was suggested in some submissions that such an approach can cause confusion for the duty holder as specified, particularly where the person has more than one duty. 

7.66 In one submission, it was suggested: 

“… distinctions between different duty holders on the basis of functions only are arbitrary…”    

7.67 A concern was expressed about specifying separate duties of care based on functions because it could result in specific duties of care not existing for some functions. For example, it has been suggested that the activities of transport and storage of substances have not been caught by the Vic Act owing to a narrowing effect in the wording of the relevant duty for manufacturers of plant or substances.
  

7.68 The primary duty of care that we propose be placed on all persons conducting a business or undertaking would apply to all of the various functions associated with plant, substances and structures. As a result, a failure to recognise any particular function in a specific duty of care would not mean that function would not be the subject of a duty of care.

7.69 Overall, we consider that the benefits of providing for specific duties of care in addition to the primary duty of care outweigh the concern about such specificity. We therefore recommend that the model Act provide for separate duties of care to be owed by specific classes of persons undertaking activities in relation to plant, substances and structures intended for use at work.

	RECOMMENDATION 29

The model Act should provide for separate duties of care owed by specific classes of persons undertaking activities, as noted in recommendation 30, in relation to plant, substances or structures intended for use at work.


Safe Design

7.70 A national analysis of work related fatalities was undertaken by the Epidemiology Unit of NOHSC in 2000. That analysis identified in circumstances relating to plant and equipment, some 52 per cent of incidents leading to fatalities (117 out of 225) in Australia, a contributing factor was a design problem. In a further 46 fatalities one or more design problems were identified as contributing factors. Various reports were commissioned by NOHSC.
 

7.71 The National OHS Strategy identifies safe design as one of the five national priority areas.  The Strategy includes a commitment, expressed as:

“To eliminate hazards at the design stage.”

7.72 In 2006, the ASCC issued Guidance on the Principles of Safe Design for Work.
  In developing our recommendations, we have considered each of the principles identified in this document, being: 

Principle 1:

Persons with Control – persons who make decisions affecting the design of products, facilities and processes are able to promote health and safety at the source.

Principle 2:

Product Lifecycle – safe design applies to every stage in the lifecycle from conception through to disposal.  It involves eliminating hazards or minimising risks as early in the lifecycle as possible.

Principle 3:

Systematic Risk Management – the application of hazard identification, risk assessment and risk control processes to achieve safe design.  

Principle 4:

Safe Design Knowledge and Capability – should be either demonstrated or acquired by persons with control over design.

Principle 5:

Information Transfer – effective communication and documentation of design and risk control information between all persons involved in the phases of the lifecycle is essential for the safe design approach.”

Activities that Follow the Design Phase

7.73 The scope of considerations in achieving safe design must have regard for the life-cycle of activities to be undertaken as the plant, structure or substance is:

· constructed or manufactured;

· imported, transported, supplied and erected or installed;

· commissioned, used or operated;

· stored, maintained, repaired, cleaned and/or modified;

· decommissioned, demolished and/or dismantled; and

· disposed of or recycled.

Who should owe a Duty of Care?

7.74 The responsibility for achieving safe outcomes relating to plant, substances or structures should rest with those persons or entities that undertake activities that affect the outcomes. There are various activities that occur during the process of providing these items for use at or in a workplace. These range from design, through manufacture, supply, construction, installation and commissioning. Activities such as storage, cleaning, maintenance and repair may also be relevant to the safety for use of the plant, substance or structure. Each of the persons undertaking these activities should be subject to a duty of care.

7.75 The definitions for each of these classes of persons is a matter for our second report.

7.76 Any person involved in an activity in relation to items or processes intended for use at work should owe a duty of care. A duty of care should apply at each stage of the process (whether the involvement of the individual duty holder is exclusive or not). 

7.77 The various processes, particularly design, may be materially affected by directions, specifications or advice from others. Each of those other persons would be subject to the primary duty of care that we propose (e.g. a client directing specifications for a product or item of plant etc would owe a duty of care if the client does so as part of the conduct of a business or undertaking). We also note our recommendation below that a specific duty of care be placed on providers of OHS services. 

	RECOMMENDATION 30

The model Act should place specific duties of care on the following classes of persons: 

a) designers of plant, structures or substances; 

b) manufacturers of plant, structures or substances; 

c) builders, erectors or installers of structures; and 

d) importers or suppliers of plant, structures or substances.

RECOMMENDATION 31

The duty of care would be to ensure that the health and safety of those contributing to the use of, using, otherwise dealing with or affected by the use of plant, structures or substances is not put at risk from the particular activity of :

a) construction;

b) erection;

c) installation; 

d) building;

e) commissioning;

f) inspection;

g) storage;

h) transport;

i) operating;

j) assembling;

k) cleaning;

l) maintenance or repair;

m) decommissioning;

n) disposal;

o) dismantling; or

p) recycling.


The purpose and use of the plant or substance

7.78 An item of plant or a substance may be intended for use for a particular purpose. It may be designed and manufactured for that purpose and the intended way by which it would be used is for that purpose. Hazards and risks associated with the particular purpose and the intended way of using it may be identified and appropriate measures applied to eliminate or control those hazards or risks.

7.79 Often there are many ways in which an item may be used for a particular purpose. Such ways of using the item may be common, or at least easily foreseen. Using the item in a way that was not intended may occur for a number of reasons (e.g. failure to read instructions, inadvertence, short-cuts or a lack of instruction or advice).

7.80 Legislation in some jurisdictions limits the obligation of the designer, manufacturer and others to ensuring the item is safe when ‘properly used’, for example in accordance with instructions provided with the item.

7.81 The Maxwell Review criticised the “proper use” test that applied to plant and substances in Victoria prior to 2004, suggesting that the section of the statute linked “…that phrase with the information or advice that is available relating to its use. If the plant or substance is not used in accordance with that information or advice, then, for the purposes of s.24 (of the then Victorian OHS Act), the plant or substance is not to be regarded as properly used”
 

7.82 The Maxwell Review went on to recommend the term “when properly used” should be removed and a purpose test be applied in its place. Such a test would require a designer of plant for use at a workplace to ensure so far as is reasonably practicable, that the plant is designed to be: 

“…safe and without risks to health when it is used for any purpose for which it was designed or any other reasonably foreseeable purpose and also in respect of other relevant activities…”   

7.83 ‘Reasonable foreseeability’ in relation to the use of plant has been canvassed by the Full Bench of the NSW IR Court.
  

7.84 We have carefully considered this issue and note that there is a difference between the purpose for which an item is intended to be used and the ways in which it may be used for that purpose. 

7.85 We consider that a person who designs, manufactures or supplies plant or substances should ensure, so far as is reasonably practicable, that it is safe and without risks to health when used for the intended purpose. That obligation should extend to the safety of use, however it may be reasonably foreseen it may be used for that purpose. We do not consider this would be an onerous obligation.

7.86 We do not recommend, however, that the model Act extend as far as suggested in the Maxwell Report, to safe use for any reasonably foreseeable purpose. An item may be used for many possible purposes, there being specific risks associated with each purpose. The person undertaking the design, manufacture or supply of the item should take into account those specific risks and ensure they are eliminated or controlled, so far as is reasonably practicable. Controls applied to an item to control the hazards and risks associated with the intended purpose may not control hazards or risks associated with use for other purposes. The design etc would be directed at the safe and healthy use of the item for the intended purpose. A supplier may recommend and supply a particular item specifically for the intended purpose that may not be safe for other purposes, which they are not aware of but arguably could foresee.

7.87 We note that ‘use’, unless given an extended definition, will not ordinarily include things done with or to an item that support the use. We agree with comments made in the submissions and various reports and literature that the duty of care should require that the items be designed such as to enable activities such as construction, installation, cleaning, maintenance and repair of items to be undertaken safely and without risks to health. The limits on this extended application of the duty of care would be the intended purpose of the item and the qualifier of reasonably practicable.

7.88 We therefore recommend that the duties of care relating to plant, substances and structures apply in relation to any reasonably foreseeable activity undertaken for the purpose for which it was intended to be used.

	RECOMMENDATION 32

The duties of care should apply in relation to any reasonably foreseeable activity  undertaken for the purpose for which the plant, structure or substance was intended to be used (e.g. construction, installation, use, maintenance or repair).


To whom should the duty of care be owed?

7.89 The duty would be owed to any person who may use, or be affected by the use of, plant (its associated components), structures or substances. An example of the extent of the application of duties of this nature is the provision in the WA Act which refers to the specific persons who should not be exposed to hazards.
 The breadth of application is stated or implied in all other jurisdictions.

	RECOMMENDATION 33

The duties of care are owed to those persons using or otherwise dealing with (e.g. constructing, maintaining, transporting, storing, repairing), or whose health or safety may be affected by, the use of the plant, substance or structure.


What should the duty of care require?

7.90 The duty should require the duty holder to ensure the particular function is undertaken without risks to health or safety to any person who might be affected by the activity. There are specific processes involved in each activity that are recognised in current OHS legislation and in the literature as being required to achieve that outcome. These include:

· a process of hazard identification, risk assessment and risk control (collectively referred to as ‘risk management’);

· testing and examination as appropriate; and

· providing information to enable persons using the plant or substance to be aware of the hazards and risks involved and risk controls.

7.91 In many circumstances, particularly in relation to substances, relevant information concerning hazards, risks or appropriate risk controls becomes available after the design or manufacture. This may occur through experience in the use of the plant or substance, or through further research, or by other means. The risk management process should require the provision of such information from the designer through the manufacture and supplier to the end user, when it becomes available, to ensure safe use.

7.92 An issue that has been raised in the consultation process has been the extent of detail to be provided in the duties of care in the model Act. This has included whether to specify the elements of a risk management process within each of the duties of care in the model Act, or to provide for detailed requirements in the regulations. We consider broad risk management processes should be provided for in the specific duties of care. Additional detail of risk management requirements may be provided in either codes of practice or regulation (this is a matter which will be considered in our second report).

	RECOMMENDATION 34

The specific duties of care should incorporate broad requirements for:

a) hazard identification, risk assessment and risk control;  

b) appropriate testing and examination to identify any hazards and risks;

c) the provision of information to the person to whom the plant, structure or substance is provided about the hazards, risks and risk control measures; and

d) the ongoing provision of any additional information as it becomes available.


Supply

7.93 An item of plant may change hands on a number of occasions. An item of plant or a substance may be provided in a number of different ways (e.g. sale, lease, loan). The passing of ownership of an item may occur some time after the item has been physically provided to the person using it. 

7.94 This raises an issue as to when supply occurs, attracting the operation of the duty of care placed on a supplier. The case law on this issue is unclear, although suggesting that supply occurs at the time that physical possession of an item passes from one person to another.
 

7.95 Some current OHS Acts include definitions of ‘supply’, but these relate to the means of supply (e.g. lease) rather than the time at which supply occurs.
 

7.96 We consider that the model Act should include a definition of supply that makes clear the time at which, and the means by which, supply would be considered to occur.

7.97 While the definitions for terms such as this are to be dealt with in our second report, we note at this time that supply could take the following forms:

· wholesale;

· retail;

· second hand;

· by loan; or

· by hire.

	RECOMMENDATION 35

The model Act should include a definition of ’supply’.

Note: The definition of ‘supply’ will be dealt with in our second report.


Financing the acquisition of plant, etc

7.98 The acquisition of substances, items of plant and structures is regularly financed by banks and other financial institutions. A common means of financing, and securing the associated debt, is for the financier to own the item and allow for its use by the client pursuant to a lease, charter or some other commercial arrangement. 

7.99 The provision of the item to the client would ordinarily come within the current definitions of ‘supply’, with the financier owing the duty of care of a supplier.

7.100 We received a submission stating that it is inappropriate for the financier to have the obligations of a supplier in these circumstances, because:

· the physical possession of the relevant item has passed directly from a third party to the client, with the financier not at any time taking physical possession;

· the client and the third party have determined between them the requirements and specifications and intended purpose of the item; and

· the supply of the particular item (other than by way of financing the supply by the third party to the client) is not the ordinary business or undertaking of the financier, meaning that the financier is not the most appropriate person to undertake the OHS activities required to be undertaken by a supplier.

7.101 In these circumstances there may be little that may be reasonably practicable for the financier (commonly known as a ‘passive financier’ as the financier does not take active steps in the supply) to do. 

7.102 We accept the merit of the submission that it is the third party that is the actual supplier of the item who should be the supplier of the item for the purposes of the duty of care of a supplier.

7.103 We note that a number of the current State OHS Acts provide for an exclusion of a passive financier from the obligations of a supplier, with those obligations instead owed by the third party from who the plant etc was obtained.
 

	RECOMMENDATION 36

The model Act should exclude passive financiers from the application of the duty of care of a supplier. 

Note: Passive financiers are persons who may own the plant, structure or substance concerned only for the purpose of financing its acquisition.


The Provision of Occupational Health and Safety Services

7.104 Some submissions raised the of issue whether people or organisations who provide OHS information, advice or OHS services (including the provision of safety management systems) to the workplace should be subject to a duty of care under the model Act. 

7.105 The justification for placing a duty of care on providers of OHS services is that these persons may, in providing the services, materially influence health or safety by directing or influencing things done or provided for health or safety. That influence may be direct, or indirect through influencing downstream design of systems, workplaces or plant. The service providers may influence decisions that are critical to health and safety in relation to a specific activity, or across an organisation (e.g. advising on governance structures, safety policies or systems).

7.106 Tasmania is the only jurisdiction that currently directly places a duty of care on a ‘service provider’.
 

7.107 Arguably, a number of current provisions in OHS legislation relating to the conduct of a business or undertaking would apply to a service provider,
 although some are limited to where the person undertaking the business or undertaking is an employer or self employed person,
 and some may only apply to persons at the place of work of the service provider (employer).
 

7.108 The primary duty of care that we propose be placed on a person conducting a business or undertaking would apply to persons providing OHS services as part of the business or undertaking. As noted above, we consider, however, that there are advantages to providing a separate duty of care for specific classes of persons. We accordingly recommend that the model Act place a duty of care on service providers.

7.109 In recommending that the model Act impose a duty of care on service providers, we note that this should not require them to do more than they ought be doing under other current laws. The service providers would owe duties of care at common law and owe obligations under the Trade Practices Act 1974 and other consumer protection legislation. They would also owe a duty of care under the primary duty of care that we recommend be placed on a person conducting a business or undertaking.

Who Should Owe the Duty of Care?

7.110 The Tasmanian Act defines a ‘service provider’ as a person engaged to provide a service at, or in connection with, a workplace; or a person who is licensed, registered or holds a certificate under regulations. The Tasmanian Act does not define a ‘service’.

7.111 We recommend that the model Act include definitions of ‘service’ and ‘service provider’ to provide clarity in the scope of the proposed duty of care.
 That would allow those on whom the duty of care would be placed to understand that they are subject to it, while preventing any unintended application of the duty of care.

7.112 To indicate at this point the intended scope of the duty of care, the class of persons within the definition of ‘service providers’ might include:

· a health and safety organisation;

· consultants providing advice or intellectual property (e.g. policies, systems);

· training providers;

· lawyers;

· occupational hygienists or others undertaking environmental or biological testing or analysis; or

· any person or entity (claiming to have knowledge and/or expertise in the area of occupational health and safety) providing a service to a business or  undertaking.

	RECOMMENDATION 37

The model Act should place a duty of care on any person providing OHS advice, services or products that are relied upon by other duty holders to comply with their obligations under the model Act.

RECOMMENDATION 38

The model Act should include a definition of a ‘relevant service’ and a ‘service provider’ to make it clear what activities fall within the duty and who owes the duty. The definition will be discussed in our second report.


To whom should the duty be owed?

7.113 The duty would be owed to anyone who might be affected by the service offered. As an example if a trainer is providing training to supervisors and managers then the duty is owed to the persons undertaking the training. 

What should the duty of care require?

7.114 The objective of the duty of care would be to ensure that care is taken in the provision of services to ensure, so far as is reasonably practicable, that no person is put to a risk to their health or safety as a result of the provision of the services. The risks to health or safety may occur during the provision of the services, by the conduct of the service provider. The risks may occur some time later, as a result of reliance on the services. The duty of care should be drafted in such a way as to ensure that these risks are all considered and eliminated or reduced so far as is reasonably practicable during the provision of the services.

	RECOMMENDATION 39

The duty of care should require the service provider to ensure so far as is reasonably practicable that no person at work is exposed to a risk to their health or safety from the provision of the services.


Chapter 8: Duties of ‘Officers’


8.1 Current Australian OHS legislation provides for individual accountability. This is to ensure that those persons who might affect the health or safety of others by their conduct or omissions, do not expose others to health or safety risks.

8.2 While some businesses or undertakings are conducted by individuals (self-employed, sole traders), it is common for business to be conducted collectively, through a company, partnership, unincorporated association or other grouping of individuals.

8.3 A company is an artificial entity, which cannot make decisions or act other than through individuals. A company cannot comply with a duty of care placed upon it, unless those who manage the company make appropriate decisions and ensure necessary actions are taken. The values and culture of the company, which are important to encourage appropriate attitudes and behaviours for health and safety, are determined and influenced by those who make the relevant decisions. Decisions relating to the availability and allocation of resources that are important for health and safety are also made by those who manage the corporation.

8.4 Those who manage the company and make these decisions are commonly known as ‘officers’. The same considerations apply to entities other than companies, such as partnerships and unincorporated associations.

8.5 OHS legislation throughout Australia recognises the need to ensure that the officers of a company or other entity behave in a way that will provide for compliance by the entity of which they are an officer. The legislation provides, in various ways, for liability of an officer where the company or other entity has breached a duty of care owed by it.

Current Arrangements

8.6 Most Australian OHS Acts extend liability to officers for breaches by the company of which they are an officer that are attributable to a specified action or failure on the part of the officer. 

8.7 The OHS Act in SA places a positive duty on specified officers to ensure that the company complies with the Act. That Act provides for the appointment of a ‘responsible officer’ with the specific duty to take reasonable steps to ensure that the company complies with its obligations under the Act.
 In the absence of that appointment, all ‘officers’ of the corporation have the duty. In addition, all officers may be guilty of an offence where a contravention by the corporation is attributable to a failure of the officer to take reasonable care. 

8.8 A variation on this approach is taken in the Tasmanian OHS Act where the employer is to appoint a ‘responsible officer’ for each workplace at which the employer carries on business.
 That person is responsible for performing the duties of the employer at the workplace.
 All officers may also be guilty of an offence where the company contravenes a provision of the Act, unless the officer is able to prove a defence (either lack of knowledge of the contravention or the exercise of due diligence).

8.9 All Australian OHS Acts provide, in effect, for officers as those who are involved in decision making affecting the conduct of the business of the organisation as a whole, but they differ as to how far down the management chain the definition of officer may extend. Some OHS Acts follow the definition of ‘officer’ in the Corporations Act 2000 (Cth).
 Others define ‘officer’ in different ways, which include: 

· executive officers (Qld Act);

· directors (NSW, WA and Tas Acts);

· persons concerned in management of the corporation or making decisions that affect the whole or a substantial part of the corporation (NSW Act); 

· secretary (WA Act); and

· members, if the entity is controlled by members (WA Act).

8.10 In Victoria, the definition of an officer also applies to those involved in a similar manner in the management of an unincorporated association or partnership, but officers who are volunteers of a company or other specified entity are not liable to be prosecuted.
 
8.11 Some OHS Acts make company officers automatically liable for company breaches, providing that an officer has committed the same offence as the corporation, unless the officer proves a relevant defence
 (e.g. exercise of due diligence or lack of influence). 

8.12 Other OHS Acts provide for a breach by the officer where the offence by the corporation was attributable to an act or omission of the officer.
 The prosecution must prove the relevant act or omission of the officer, and that the offence of the corporation was attributable to it. In WA, the officer must be shown to be guilty of wilful neglect, consent or connivance – that is, the officer knew of the relevant matters and either caused or permitted the offence to be committed by the corporation.
 In other OHS Acts, the prosecution must prove the offence by the corporation was attributable to the failure of the officer to exercise reasonable care.
 
8.13 Maxwell recommended that each officer of a company have a positive duty, whereby the officer must take reasonable care to ensure that the company complies with its duties under the Act..
 This recommendation was not adopted by the Victorian Government when drafting the current Vic Act. Maxwell also recommended that an ‘officer’ be defined using the definition contained in s.9 of the Corporations Act 2000 (Cwth) in addition to an officer meaning ‘a person concerned in the management of the body corporate’.
 While the recommendation relating to the use of the Corporations Act 2000 (Cwth) definition was adopted, the additional element was not.

8.14 On the other hand, the Stein Inquiry did not support adopting the definition in the Corporations Act 2000 (Cwth) and recommended that the use of the term ‘concerned in the management’ in s.26 of the NSW Act remain. He agreed with the NSW WorkCover Review that liability of an officer should occur on a contravention by the corporation being found to be attributable to the officer failing to take reasonable care (that is, adopting the Victorian position).

8.15 The ACT Review proposed that an officer of a corporation should be liable for the breach of a duty by a corporation if that officer was reckless, was in a position to influence the conduct of the corporation and did not take reasonable steps to do so.
 This recommendation has been adopted in the new ACT Act.

8.16 Maxwell further recommended that volunteer officers should be exempt from the officer duty.
 The Stein Inquiry, however, did not support such an exemption.

Stakeholder views

8.17 The liability of officers is an issue that has attracted some controversy and the submissions generally reflect a wide range of views. ACCI
, is of the view that such a duty should not be included in the model Act, while the ACTU
 asserts that liability must remain with the corporation and relevant corporate officer. 

8.18 Some submissions support making officers liable for only their actions and those they can control, for instance, the Australian Institute of Company Directors (AICD) and the Business Council of Australia (BCA)
. Others support liability of an officer where a company breach has occurred (‘deemed liability’) unless a defence is proven. 

8.19 There are also various views expressed on the type of factors to take into account when determining the liability of officers, with the most commonly proposed tests being whether or not the officer:

· was not in a position to influence or control;

· took reasonably practicable steps or exercised reasonable care; or

· acted with due diligence.

8.20 Most submissions support the adoption of the Corporations Act 2000 (Cwlth) definition of an officer, as it is said to be clear and well understood by the persons who are in the relevant positions in a company and are intended to be held accountable for non-compliance by the company. Such was the view presented by the AICD.
 However, some submissions, such as that tendered by the ACTU
, preferred the definition of officer contained in the NSW Act.

Discussion

Should officers have a positive duty of care?

8.21 Maxwell noted advantages of placing a positive duty on officers, stating:

‘…there is in my view a strong case for placing officer liability on the same basis as company liability and employee liability. As already discussed, a company will not be guilty of an offence unless it could prove that it failed to take those steps that were reasonably practicable in the circumstance – that is, it failed to do that which it could reasonably have been expected to do.

In my view, a similar test should apply to officers.  Where a company commits an offence, an officer should be liable if it is true that he/she failed to do that which he/she could reasonably have been expected to do in the circumstances to procure compliance by the company or entity having regard to such things as – 

(a) what he/she knew about the relevant matter;

(b) what he/she ought to have known about the relevant matter;

(c) his/her ability to make decisions and/or influence decisions within the company in relation to the relevant matter.

In short, the officer should be liable if he/she failed to do whatever was reasonably necessary – to the extent of his/her ability to do so – to cause the company to comply.’

8.22 The recommendation to insert a positive duty on officers was not adopted by the Victorian Government when drafting the current Vic Act. 

8.23 The alternative to placing a positive duty of care on officers is to incorporate a provision which requires, in the first instance, a breach by a corporation. This is known as attributed liability. However, this stands in stark contrast to the position of all other persons in OHS legislation, who owe positive duties of care to themselves and others, with liability being attributable only to their direct conduct or omissions (or those of officers, employees or agents in the case of a company).

Options 

8.24 Having regard to the current legislative arrangements in Australia and overseas, together with the submissions made, we consider the following as available options for the liability of an officer under the model Act:

8.25 Option one – This would be to create a positive duty on an officer to ensure a corporation complies with its duties under the model Act. That duty would be qualified by a requirement to exercise due diligence, as it applies to the responsibilities of officers (having regard to their position) within the organisation/entity. The officer would be liable for his/her own conduct or omission, not that of another person (the company). The onus of proving a failure to meet the standard of due diligence would be on the prosecution.

8.26 Option two – This would provide for liability of an officer where a failure by a corporation to comply with the provisions of the model Act is attributable to a failure on the part of the officer to meet the relevant standard (e.g. reasonable care or due diligence). The onus of proving the elements of the offence (failure to meet the standard and relationship between that failure and the breach by the company), would be on the prosecution. 

8.27 Option three – This would provide for an officer to be liable where the company has contravened the model Act, unless the officer could prove:

· the officer was not in a position to influence the behaviour of the corporation in relation to the relevant matter; or 

· the officer exercised reasonable (or due) diligence to ensure the corporation complied in the relevant matter.

8.28 In such circumstances the onus would be on the officer to prove the elements of defence.

8.29 We recommend that the first option be adopted. The provision creates a positive duty which is seen to apply immediately, rather than accountability only applying after a contravention by the company. The duty would make clear that the officer must be proactive in taking steps to ensure compliance by the company. The standard of ‘due diligence’ is well known by those who would be sufficiently directing or influencing the decisions of the company as to be defined as ‘officers’.

8.30 By making the officer liable only for his or her own acts or omissions would provide a sense of control by the officer over their personal liability and a sense of fairness. These elements are each concerns expressed in relation to the ‘attributed’ liability of an officer.

8.31 We, therefore, consider that the first option is more likely than the other options to ensure appropriate, proactive, steps are taken by an officer for compliance by the company with the duties of care placed on the company.

	RECOMMENDATION 40

The model Act should place a positive duty on an officer to exercise due diligence to ensure the compliance by the entity of which they are an officer with the duties of care of that entity under the model Act.


Who is an officer?

8.32 The definition of officer will be dealt with in our second report, but as it is important to a consideration of substance of the duty of care, we briefly comment as follows. We consider the aim of the duty of care owed by an officer is ensuring the company complies with the model Act. 

8.33 Having regard to that aim, we consider the type of person intended to owe the duty of care should be those who are in a position to direct or influence the key decisions of the organisation relating to compliance with relevant OHS duties of care. On this basis, the definition of an officer might include:

· executive officers of a corporation;

· the directors and secretary of a corporation;

· those persons on whose wishes or instructions, managers or directors ordinarily act;

· individuals concerned in the management of the corporation or those persons making decisions that affect the whole or a substantial part of the corporation;

· members where an entity is controlled by members;

· managers of unincorporated associations or partnerships;

· managers of unincorporated joint ventures;

· volunteer officers; or

· directors and/or senior managers of the Crown, public sector agencies and statutory authorities.

8.34 Whether an officer under the model Act will include the range of persons specified or be restricted to the definition as per the Corporations Act 2000 (Cwth) is a matter that will be determined in our second report. 

Corporate Complexities

8.35 The complexities of corporate structures can give rise to difficulties in identifying the relevant officers, or in identifying the roles and what may properly be expected of the officers. This has been considered as presenting a difficulty in successfully prosecuting officers and may explain the limited number of officer prosecutions undertaken in Australian jurisdictions. 

8.36 It has been said:

‘There is an undermining of individual accountability at the level of public enforcement measures, with corporations rather than individual personnel typically being the prime target of prosecution. Prosecutors are able to take the short cut of proceeding against corporations rather than against their more elusive personnel and so individual accountability is frequently displaced by corporate liability, which now serves as a rough-and-ready catch-all device.’

8.37 Issues that have been identified with current definitions of ‘officer’ and provisions for officer liability have included:

1
What is the meaning of being in a ‘position of influence’?

2
What is the meaning of ‘each person concerned in the management of the corporation’?

3
What is the meaning of the phrase ‘used all due diligence to prevent a contravention by the corporation’?’

8.38 The officer liability provision of the model Act and the associated definitions, should address these issues. To the extent necessary, we will consider them further in out second report.

Who would be the beneficiaries of the duty of care of an officer?

8.39 The duty of the officer is related to compliance by the person (company, partnership etc) conducting the undertaking (the primary duty holder). The beneficiaries of the officer duty will be the same as the beneficiaries of the duty of care of the company or other entity (the primary duty or the duty of the specified classes of duty holder). For example, visitors, workers and any other person associated with the activity of work at the undertaking would benefit from the positive duty on the officer, as compliance with that duty would ensure compliance with the primary duty.

What should the duty of care require?

8.40 Having regard for, and, participating in, decisions which influence health and safety can lead to improved performance of the company. The role of any officer in this regard is fundamental. It is the officer who is in a position to ensure compliance by the company. The duty would be, therefore, to ensure the corporation complies with the model Act.

8.41 The duty should be subject to a qualifier of ‘due diligence’. That qualifier recognises that a breach may be committed by the company in spite of proper efforts by the officer to ensure compliance. To not qualify the duty in this way may lead to concerns that liability is not associated with the conduct of the officer, but rather another person (the company) and raise concerns of unfairness.

8.42 The due diligence qualifier also recognises the position of the officer in the organisation as being senior to workers and others and therefore is more stringent than that of ‘reasonable care’. The provision as recommended recognises that officers are key persons in an organisation. 

8.43 The due diligence requirement is well known to officers and would require (and encourage) proactive steps to be taken by the officer.

	RECOMMENDATION 41

For the purposes of the model Act, officers should be those persons who act for, influence or make decisions for the management of the relevant entity. 

Note: The definition of ‘officers’ will be dealt with in our second report.
RECOMMENDATION 42

The provision should apply to officers of a corporation, unincorporated association, or partnership or equivalent persons representing the Crown. 

Note: These terms will be defined in our second report.
RECOMMENDATION 43

If our preferred position in recommendation 40 for a positive duty for officers and associated recommendations is not accepted, we recommend that provisions based on s.144 and s.145 of the Victorian OHS Act 2004 be adopted in the model Act.


Chapter 9: Duties of care owed by workers and others


9.1 As we have noted earlier in this report, OHS legislation in Australia provides for individual accountability by requiring all persons to ensure that they do not, by their conduct or omissions at work, expose themselves or others to risks to their health or safety.

9.2 Employees may put themselves and others at risk by the way they conduct themselves at work (for example by not following instructions or work procedures). OHS legislation in all Australian jurisdictions accordingly imposes a duty of care on employees.

Current Arrangements

9.3 All Australian OHS Acts place a duty of care on employees or workers, as defined in each Act, to avoid exposing others to a risk to their health or safety from the conduct of the employee or worker at work. Except for New South Wales, the duty also requires the employees and workers to take reasonable care for their own health or safety.

9.4 An employee or worker must in some jurisdictions, as part of this duty of care: 

· cooperate with his or her employer to enable compliance with the Act;

· follow instructions given by his or her employer for health and safety;

· properly use equipment provided for health, safety or welfare;
 
· refrain from intentionally or recklessly misusing equipment provided in the workplace for health, safety or welfare;
 

· report hazards/risks and accidents to his or her employer;
 and 

· not endanger themselves and others at a workplace, through the consumption of alcohol or a drug.
 

9.5 Queensland is the only jurisdiction where the duties of a worker are also owed by ‘anyone else at the workplace’.
  

9.6 The Tasmanian Act places specific prohibitions on all persons at a workplace, in relation to the misuse of equipment and being affected by the consumption of alcohol and drugs.
 

9.7 Most OHS Acts qualify the duty of the worker or employee by requiring only that they take ‘reasonable care’ at a workplace or at work.  The Commonwealth Act requires employees to take ‘reasonably practicable steps’.
 In Queensland the duty is qualified by way of the defence: that the duty holder has complied with a relevant regulation, code of practice or in the absence of these, has taken reasonable precautions and exercised proper diligence.

9.8 The NSW WorkCover Review recommended that the NSW Act be amended to include a duty for employees to take reasonable care for themselves.
  This was supported by the subsequent Stein Inquiry, which stated that employees should have an explicit duty to take reasonable care for their own health or safety at work, as is provided in other Australian jurisdictions.

Stakeholder views

9.9 The majority of submissions to the review, across all stakeholder groups, indicate support for inclusion of a duty for workers to take reasonable care for the health and safety of others at the workplace. Of these, most thought that workers should also be required to take reasonable care of themselves.  

9.10 Some submissions requested that the duties of workers be more specific, by including requirements for workers to: 

· cooperate with their employer to meet OHS obligations;

· follow reasonable instructions in relation to health and safety; 

· not act in a reckless manner so as to endanger the health or safety of themselves and others; and

· report workplace injuries and hazards.  

9.11 Submissions were divided on whether the model Act should contain a duty of care for ‘others’ at a workplace (those who are not workers and would not otherwise be a duty holder under the model Act e.g. visitors to a workplace). Those who favour the inclusion of a duty for ‘others’ propose that such persons should be required to take care for their own health and safety (some suggesting this be that they are not reckless), and be required to follow instructions related to health and safety. Those opposed to placing a duty of care under the model Act on ‘others’ argue that the duty would be unnecessary as it is provided for at common law.

Discussion

Who is a worker?

9.12 While definitions are to be addressed in our second report, the concept of ‘worker’ is fundamental to the duty of care, and therefore we comment on it at this point. 

9.13 Traditionally, labour law and with it OHS law has been based on permanent employment with a single employer and the contract of employment as the centrepiece. In this way, it was easy to identify who was an employee and the relationship of the employee to the employer and other employees. 

9.14 As we note earlier, in Australia, as overseas, there has been substantial growth in flexible forms of employment.

9.15 Various patterns of work have developed and continue to develop outside of the traditional form of employment. 

9.16 These patterns of work were conveniently described as including:

· casual (or temporary) workers, engaged on a short term (usually hourly or daily) where each period of work is a distinct period of service and there is no continuity of service or expectation of permanent employment;

· short-term fixed contract workers engaged under contracts of less than 12 months’ duration;

· labour hire or leased workers, supplied by labour hire firms or agencies to work for client employers on a temporary basis – usually there is no contractual relationship between the worker and the client;

· own-account self-employed workers operating a business without employees and who supply labour service to clients;

· teleworking by workers at a location remote from the employer’s premises (for example, at the worker’s home, at alternating locations, or entirely mobile) using telecommunication technology such as on-line computer networks;

· part-time work, where the worker usually works fixed or variable hours less than a full-time worker (normally between 35 and 38 hours a week);

· home-based work carried out at the worker’s home (including but not restricted to telework) rather than at the employer’s premises – home-based workers might be employees or independent contractors, and some home-based workers might spend some of their working time working at the employer’s premises.

9.17 It is widely recognised that the traditional definition of employee, and the associated duty of care of an employee, is no longer valid for all work arrangements. Our preliminary view is, therefore, to adopt a broad definition of ‘worker’ to cover all who carry out work activities as part of a business or undertaking. This is similar to the approach in the NT Act. We indicated in Chapter 6 who should be considered ‘workers’ for the purposes of the primary duty of care and we adopt the same approach for the duty of care of workers. 

	RECOMMENDATION 44

The model Act should place on all persons carrying out work activities (‘workers’) a duty of care to themselves and any other person whose health or safety may be affected by the conduct or omissions of the worker at work.

RECOMMENDATION 45

The duty of care should be placed on ‘workers’, defined in a way as to cover all persons who are carrying out work activities in a business or undertaking. 
Note: The definition of ‘worker’ is to be dealt with in our second report.


What should the duty of care owed by a worker require?

9.18 The objective of the duty of care placed on a worker is to ensure that the conduct or omissions of the worker do not expose any person to a risk to their health or safety. The role of the worker is more limited than that of the person for whom, or in whose business, the work is being undertaken. The worker has less ability to take active measures for health and safety. The worker’s ability to put themselves or others at risk is usually limited to their immediate conduct in acting in their role within the business or undertaking. The risk associated with the conduct of a worker is usually associated with a want of care or, occasionally, misconduct or failure to co-operate in relation to health and safety (e.g. a failure to follow instructions).

9.19 We therefore consider the duty of care to be owed by a worker should have three elements:

· to take care of himself or herself, as well as other persons who may be affected by what the worker does or fails to do at work; and

· cooperate with reasonable action taken by the person conducting the business or undertaking (or the relevant person) in complying with the model Act. 

9.20 The duty of care, being subject to a consideration of what is reasonable, would necessarily be proportionate to the control a worker is able to exercise over his or her work activities and work environment.

9.21 The test of reasonable care should not, in our view, be confused with the standard of conduct and proof required in a civil case for damages for negligence. A breach of the duty of care under the model Act would be a criminal offence, with significant penalties. We recommend that the model Act make clear that the requirement for proving negligence in other criminal laws apply to allegations of a breach of the duty of care of a worker. The application of that principle would require that the breach by the worker involved such a great falling short of the standard of care which a reasonable man in their position would have exercised as to merit criminal punishment.
 

	RECOMMENDATION 46

The duty of care should require workers to:

(a) take reasonable care for their own health and safety; 

(b) take reasonable care that their acts and omissions do not adversely affect the health or safety of others; and

(c) cooperate with any reasonable action taken by the person conducting the business or undertaking in complying with the model Act.

RECOMMENDATION 47

The workers’ duty of care should be qualified by the standard of ‘reasonable care’ being the standard applied for negligence under the criminal law.


Duties of Other Persons

To whom should other persons owe a duty of care?

9.22 As is the case for workers, other persons at a workplace may, by their conduct or omissions, expose themselves and others to risks to their health or safety. 

9.23 We consider therefore that others at the workplace should owe a duty of care to themselves and others who may be affected by their conduct or omissions at the workplace.

What should the duty of care owed by other persons require?

9.24 We consider the duty owed by other persons should be similar to that of a worker, but without the requirement to report unsafe conditions, etc.

9.25 The reasons for requiring other persons to take reasonable care for themselves and other persons at work are similar to those relating to the duty of care of a worker. Similarly, a failure by an ‘other person’ at a workplace to co-operate with any reasonable action taken by the person conducting the undertaking (or the relevant person) in complying with the model Act may place persons at risk. 

9.26 Appreciating such persons in this category might include visitors to a worksite or, alternatively, the public (passing by a worksite) who may be affected by the conduct of the undertaking, there are a range of persons that might be captured by this provision. Therefore such a duty of care would be proportionate to any control such a person is able to exercise, recognising that such duties are complementary to the overall duty of the person conducting the undertaking.

9.27 The comments made above in relation to the qualifier of ‘reasonable care’ and the test for determining a breach by a worker are equally relevant in relation to the duty of care owed by an ‘other person’.

	RECOMMENDATION 48

The model Act should place a limited duty of care on other persons present at a workplace (not being a worker or other duty holder under the model Act) involved in work activity:

a) to take reasonable care for their own health and safety; and

b) to take reasonable care that their acts and omissions do not adversely affect the health and safety of others; and

c) to co-operate with any reasonable action taken by the person conducting the business or undertaking in complying with the model Act.

RECOMMENDATION 49

The duty of care of such other persons present at the workplace should be qualified by the standard of ‘reasonable care’, being the standard applied for negligence under the criminal law.



Chapter 10: The nature of OHS offences – General features

10.1 In this chapter, we discuss and make recommendations about the nature of offences relating to duties of care under the model Act. We conclude that such offences should be criminal, not civil, that there should be a consistent focus on risk and culpability in the offences, not merely on the outcome of a breach of a duty and that, as now, such offences should be ‘absolute liability’ offences, subject to the inclusion of the qualifiers on the duty that we recommend earlier.

The criminal or civil nature of offences relating to duties of care

Current arrangements

10.2 Breaches of duties of care under Australian OHS legislation are criminal offences. The Commonwealth is the only jurisdiction in which both civil and criminal sanctions are available under its OHS Act in prosecutions for breaches of duties of care.
 This was explained on the basis that the common law presumption of immunity of the Crown from criminal prosecution meant that strong civil liability was needed in its place.

10.3 As described in Part 1, all Australian OHS laws have been subject to independent reviews in recent years. Following this scrutiny of their effectiveness, most have been updated or replaced. The issues of offences, defences and sanctions were usually considered and material changes made. Consistently, the reviews supported breaches of duties being criminal offences.

10.4 The UK Act is the legislation that is most similar to Australia’s OHS laws (and from which ours derives). We note that breaches of duties are criminal offences under that Act and that the UK Parliament has recently confirmed that approach by updating the criminal penalties.
 Similarly, breaches of duties of care are criminal offences in certain developed countries, including New Zealand and Canada. 

Stakeholder views

10.5 The predominant position expressed in submissions, was that breaches of duties of care should be criminal offences. The ACTU commented that this was essential for ensuring that: 

“…occupational health and safety is treated as the serious social and economic concern that it is”. 

10.6 On the other hand, the ACCI observed that OHS breaches should generally be subject to civil rather than criminal penalties, with a civil standard of proof, except where there is: 

“…offensive conduct in the OHS environment that is proven to be not amenable to civil penalty provisions”.  

10.7 The SA Government’s submission included a response that reflects a common view in the submissions, namely that the duties are: 

“…fundamental and the application of the criminal law, including the criminal onus, is appropriate in order to confirm the credibility and deterrent effect of the Act”.

Discussion 

10.8 Existing OHS law and practice in Australia, and in comparable countries, rely on a mixture of persuasion and punitive sanctions to secure both better OHS performance overall and compliance with statutory obligations.
 In each Australian jurisdiction, a policy of graduated enforcement is accepted as the preferred regulatory approach, although the effectiveness of its implementation has been questioned.
 

10.9 Apart from establishing a framework in which information and advice may be supplied to encourage and facilitate voluntary compliance with duties of care, the relevant OHS laws provide that breaches are subject to fines and other sanctions. Various other mechanisms are provided in the laws to secure compliance before it becomes necessary to take proceedings. We will discuss them in our second report. We emphasise that all of the measures in the model Act (and any supporting instruments) must be seen as a continuum that is designed for a progression through various ways of ensuring safety and health at work, leading up to prosecution for non-compliance. 

10.10 Providing for a breach of a duty of care to be a criminal offence is an essential element of modern OHS legislation, and is consistent with the graduated approach to securing compliance with the laws. Broadly put, it reflects the community’s view that any person who has a work-related duty of care but does not observe it should be liable to a sanction for placing another person’s health and safety at risk. Such an approach is also in line with international norms.
 

10.11 As we discuss later, further consideration should, in the context of a model Act, be given to the deterrent effect of the laws and how well they sit in the spectrum of graduated enforcement. Our attention has been drawn to a risk that contraventions of OHS laws may be perceived as not being ‘real’ offences, even though there should be no doubt that they are precisely that.
  

10.12 Making non-compliance with a duty of care a criminal offence not only reflects the seriousness with which such conduct is regarded, but also reinforces the provision’s deterrent effect. As the ALRC has commented, “If the aim of penalties is deterrence, then, given effective enforcement, criminal penalties are more likely to deter than civil ones, but they may be more difficult to obtain…”
. 

10.13 The Maxwell Review observed that breaches of OHS legislation should be censured and should remain as criminal offences. Maxwell noted that the nature of OHS prosecutions differs from that of standard criminal prosecutions, including because: 

· the offence is committed whether or not harm was caused; and 

· proof of a breach of an OHS duty does not depend upon proof of a relevant state of knowledge or intent.

10.14 The Commonwealth’s approach of providing for criminal and civil liability allows a wider range of possible responses to breaches, which might be seen as consistent with a graduated approach to enforcement. As well as allowing greater choice about proportionate responses, the availability of civil penalties may entail less cost, speedier proceedings (particularly as proof is to the civil standard) and fewer defended matters.

10.15 Nonetheless, that approach had only limited support from those who made submissions to us and, where supported, was seen as more suited to less serious matters, particularly breaches of obligations other than duties of care. We do not favour its use in relation to criminal offences for which relatively high penalties should be available.  In our view, proof on the balance of probabilities is inappropriate in such matters. We note that the availability of enforceable undertakings may supply the greater flexibility of regulatory response that should be part of modern regulation.
 In our second report, we will discuss whether civil sanctions are suitable for other obligations under the model Act.

	RECOMMENDATION 50

To emphasise the seriousness of the obligations and to strengthen their deterrent value, breaches of duties of care should only be criminal offences, with the prosecution bearing the criminal standard of proof for all the elements of the offence.

Note: We discuss and make a recommendation about the onus of proof in chapter 13 and in recommendation 62.


How offences relate to culpability and risk

Current arrangements 

10.16 The duty to protect health and safety is, as we discuss earlier, set at a high level.  Non-compliance attracts a fine in all cases, a custodial sentence in some cases and may lead to the use of other sentencing options (see Chapter 12). Guidance on what constitutes a breach may be included in the relevant provisions. For example, the Vic Act includes specific types of conduct that will constitute a breach.
 Some Acts include provisions that specify aggravating factors that may lead to higher penalties. These may be where there was a higher degree of culpability, e.g. ‘gross negligence’
 or knowledge of the risk of serious harm to another person and reckless indifference to the risk.
 In other cases, there are specific offences that relate to conduct that causes a work-related fatality.
 One state provides its highest penalties where there were multiple fatalities, with a series of descending (but substantial penalties) depending on the seriousness of the consequences of the breach.

Stakeholder views

10.17 In our consultations, most stakeholders stressed that the system of liability under the model Act should focus on culpability and risk, not outcome.  This view was expressed by the Chamber of Commerce and Industry WA (CCIWA), among others, which advised us that the level of penalty should depend on culpability of the offender.

Discussion

10.18 Identifying the particular circumstances to which the highest penalties are to apply permits legislators to specify the aggravating factors that are considered to make certain breaches the most egregious and to justify more stringent penalties. Even so, this approach must be carefully applied. Where the highest penalties are reserved for physical consequences of a breach (e.g. a fatality), it reduces the significance of the culpability of the offender. A duty holder’s failure to provide and maintain a safe system of work, even where no harm has occurred, may result in extreme levels of risk and merit the strongest sanctions, particularly where the risk was known or clearly should have been. In short, it is consistent with the overall aims of OHS regulation to provide for the sanction to relate to the culpability of the offender, not to the seriousness of the consequences. We consider later how to differentiate between offences where there are aggravating factors.

10.19 It should also be noted that each Australian jurisdiction provides in laws of general application for sentencing principles that are used by courts dealing with criminal matters. These laws typically address aggravating and mitigating factors. The implications of such overlapping laws are discussed in Chapter 19.

	RECOMMENDATION 51

Penalties should be clearly related to non-compliance with a duty, the culpability of the offender and the level of risk, not merely the actual consequences of the breach.


The nature of criminal liability under OHS offences 

Current arrangements

10.20 Breaches of duties of care (which we discuss earlier in this report) under Australian OHS laws are typically offences of absolute liability, qualified by ‘reasonable practicability’, however expressed, or, in the case of officers, by ‘due diligence’ and for workers, by ‘reasonable care’.
 Absolute liability means that the offence requires no proof of any mental element (a guilty intention) and that there is no defence of ‘honest and reasonable mistake’.
 Strict liability offences similarly do not require proof of any mental element but allow such a defence.
 

Stakeholder views

10.21 There was limited discussion of this point. A number of stakeholders pointed out that absolute liability in the OHS regime demonstrated that it was different from the normal criminal law and suggested that there should be greater recognition of the differences.

Discussion

10.22 Although absolute liability is considered to be an exception to the normal criminal standard,
 it continues to be generally regarded as appropriate for duties of care in OHS legislation, even in circumstances where the penalties have increased substantially in recent years.  No strong case has been made for change. We recommend in this report that the duties be qualified by the standards of ‘reasonable practicability’ (see Chapter 5), ‘due diligence’ (see Chapter 8) or ‘reasonable care’ (see Chapter 9), depending on the nature of the duty or the duty holders concerned. This does not affect the type of liability (absolute) that should apply to the offences. The prosecution would have to prove beyond reasonable doubt that those elements were part of the defendant’s conduct.

	RECOMMENDATION 52

Offences for a breach of a duty of care should continue to be absolute liability offences, and clearly expressed as such, subject to the qualifier of reasonable practicability, due diligence or reasonable care, as recommended earlier.


Chapter 11: Types of offences


11.1 In this chapter, we deal with: 

a) whether breaches of duties of care should be summary or indictable offences; 

b) how offences should be differentiated by category; and 

c) whether there should be specific offences relating to work-related deaths and serious injuries that are caused by duty-holders.

Whether offences are summary or indictable 

Current arrangements 

11.2 Breaches of duties of care under most Australian OHS laws are summary offences.
 In such cases, prosecutions are heard by a magistrate or a judge without a jury. Victoria provides for more serious offences (as measured by the size of penalty
) to be indictable offences (heard by a judge and jury) and all OHS duty of care breaches are stipulated to be indictable. It is possible for such indictable offences to be heard as a summary proceeding.
 This alternative is subject to a number of conditions, which differ according to whether the defendant is a natural person or a corporation.
 South Australia also provides that an offence of endangering persons in a workplace is indictable.
 The following table sets out the existing position.

TABLE 6: Whether offences are summary or indictable

	Jurisdiction
	Whether offences are summary or indictable
	Comment

	NSW
	Summary
	NSW Act, s.105

	Vic
	Summary and indictable
	Section 112 of the Sentencing Act 1991 (Vic) sets out the rules for differentiating summary and indictable offences.

	Qld
	Summary
	Qld Act, s.164(1)

	WA
	Summary
	WA Act, s.51C

	SA
	Summary, apart from minor indictable offence, SA Act s.59, endangering a person in a workplace.
	SA Act, ss.58(3), 59(2); Summary Procedures Act 1921 (SA), s.5

	Tas
	Summary
	Magistrates Court Act 1987 (Tas), s,3B

	NT
	Summary
	Magistrates Court

	ACT
	Summary
	Magistrates Court Act 1930 (ACT), s.19

	Cwth
	Summary
	Crimes Act 1914 (Cwth), s.4H


Stakeholder views

11.3 Although many submissions saw summary proceedings as appropriate for breaches of duties of care (the ACTU commented that trial before judge and jury was inappropriate and unnecessary for a variety of reasons
), there were some strongly expressed views in favour of there being indictable offences (e.g. the ACCI, South Australian Government for offences that attract imprisonment, and the Victorian Government
).

Discussion

11.4 The deterrent value of the more serious offences would be strengthened by making them indictable offences, demonstrating that they are on a par with the most serious breaches of the general criminal law. This would also maintain public confidence in the administration of justice in this area. A view was also put to us that using a jury in proceedings would allow a community standard of ‘reasonable’ to be more readily applied in serious offences.

11.5 On the other hand, others have suggested that breaches of duties of care would generally be better dealt with by a court or tribunal on which the judge or magistrate is experienced in OHS matters and the involvement of a jury may be either redundant or likely to impede the appropriate disposition of the prosecution. The necessary level of deterrence would be provided by the availability of substantial penalties, including imprisonment. It is also important for there to be speed in the handling of such matters and this is seen as more likely in summary proceedings.  The Tasmanian Government expressed its concern that trials before juries may not be feasible in that state and, if it were possible, could also harm the development of OHS jurisprudence as written decisions would not be given.

11.6 On balance, however, we consider that treating serious breaches as indictable offences would be consistent with the goals of graduated enforcement, reserving the most significant prosecution option for the most serious breaches.

	RECOMMENDATION 53

Prosecutions for the most serious breaches (i.e. category 1 offences, see recommendation 55) should be brought on indictment, with other offences dealt with summarily.

RECOMMENDATION 54

There should be provision for indictable offences to be dealt with summarily where the Court decides that it is appropriate and the defendant agrees.


Proposed categories of offences

Current arrangements 

11.7 Typically, Australian OHS laws have different penalty ranges for different classes of duty holders. Those who have general duties of care are subject to higher penalties than those who have less capacity (e.g. workers) to influence the elimination or minimising of OHS hazards and risks. In addition, as we noted earlier, offences may be differentiated by the presence of various types of aggravating factors (e.g. gross negligence
) or by the consequences of a breach (e.g. multiple deaths
).

11.8 Some states have taken the approach of specifying levels of penalty that may be applied to breaches depending on the seriousness of the matter (e.g. the WA Act includes four levels of penalty
 and the SA Act has fines that are classified from Divisions 1 to 7).

Stakeholder views

11.9 Generally, we found that to the extent that the submissions considered the matter and from our consultations with various parties there is general support for the differentiation of offences by reference to the levels of culpability, risk and seriousness involved.

Discussion

11.10 We consider that it is clearly preferable to specify particular penalties for particular offences, so that the relative seriousness of the offences is clear.  

11.11 With that in mind, we propose that, in relation to each type of duty of care, there should be three categories of offence. The first category would address the most serious breaches, that is, where there was a high level of risk of serious harm and the duty holder was reckless or grossly negligent.  The second category would apply to circumstances where there was high level of risk of serious harm but without recklessness or gross negligence. The third category would apply to a breach of the duty without the aggravating factors present in the first two categories.

11.12 We consider that this approach allows a differentiation that takes account of culpability and risk.
 We also consider that it would allow sufficient room for a sentencing court to adjust the penalty within each category to suit the circumstances of the offence.  Such an approach should also allow the potential legal consequences of a breach to be clearly and simply explained to duty holders when advice and information is being given.  It might also facilitate warning a duty holder, if that is required, about the implications of particular conduct.

	RECOMMENDATION 55

There should be three categories of offences for each type of duty of care, 

a) Category 1 for the most serious breaches, where there was a high level of risk of serious harm and the duty holder was reckless or grossly negligent; 

b) Category 2 for circumstances where there was a high level of risk of serious harm but without recklessness or gross negligence; and

c) Category 3 for a breach of the duty without the aggravating factors present in the first two categories;  

with maximum penalties that:

a) relate to the seriousness of the breach in terms of risk and the offender’s culpability;

b) strengthen the deterrent effect of the offences; and 

c) allow the courts to impose more meaningful penalties, where that is appropriate.


Offences relating to work-related deaths and serious injuries

Current arrangements 

11.13 Under existing Australian OHS laws, non-compliance with a duty of care that results in a work-related fatality may lead to the imposition of a penalty for that offence.  The laws impose a variety of discrete or additional penalties in circumstances where such a fatality has occurred.  As noted earlier, in some jurisdictions, specific offences relating to causing a work-related fatality have been created, including in the Crimes Act 1900 (ACT).
  Generally speaking, this is a relatively recent development.  Table 7 provides an overview.

TABLE 7: Offence provisions relating to work-related fatalities

	Jurisdiction
	Act and section
	Description of provision
	Penalty

	NSW
	NSW Act,

s.32A
	Conduct of duty holder causes death of a person to whom a duty is owed and duty holder is reckless as to danger of death or serious injury.
	Corporation: $1,650,000

Natural person: $165,000 or 5 years imprisonment

	Vic
	Vic Act,

s.32
	Recklessly place another person  at a workplace in danger of serious harm
	Corporation: $1,020,780

Natural person: $204,156  or 5 years imprisonment

	Qld
	Qld Act, s.24
	Person fails to discharge workplace health and safety obligation causing multiple deaths or death or grievous bodily harm
	Corporation: $750,000 (multiple deaths), $ 375,000 (single death)

Natural person: $150,000 or 3 years imprisonment (multiple deaths), $75,000 (single death) or 2 years imprisonment

	WA
	WA Act, s.19A(1), (2)
	Breach of general duty to ‘employee’ with gross negligence; breach of general duty causing death or serious harm to ‘employee’.
	Breach by corporation with gross negligence: $500, 000, first offence; $625,000 subsequent offence.

Breach by individual: 50% of corporation fine or 2 years imprisonment.

Breach by corporation causing death, etc: $400,000 first offence; $500,000 subsequent offence.

Breach by individual: 50% of corporation fine

	SA
	SA Act, s.59
	Person must not act in a manner that creates a substantial risk of death or serious harm to another person in a workplace
	Corporation: $1,200,000

Natural person: $400,000  or 5 years imprisonment

	Tas
	Tas Act, s.9
	Duty of care to other persons at work
	Corporation: $150,000

Natural person: $50,000  

	NT
	NT Act, s.82
	Offence against the Act is committed intentionally, offender ought to know it may result in death or injury and death of a person occurs
	Corporation: $1,375,000

Natural person: from $27,500 to $275,000 or 5 years imprisonment

	ACT


	ACT Act, ss.33,34

Note: The  ACT provides for industrial manslaughter in Part 2A of the Crimes Act 1900 (ACT)
	Non-compliance with safety duty causes serious harm to someone and duty holder is either negligent about the matter or reckless
	Corporation: $750,000 (negligence), $1,000,000  (recklessness)

Natural person: $150,000 or 3 years imprisonment (negligence), $200,000 or 7 years imprisonment (recklessness) 

	Cwth
	Cwth Act, Schedule 2, cl.18, 21
	Breach of duty or other specified obligation causes death or serious injury and offender was negligent or reckless as to consequence of breach
	The Commonwealth or Commonwealth authority or a licensee (normally a corporation): $495,000

Natural person: $99,000


11.14 The general criminal law may also apply, depending on the circumstances of the offence (e.g. manslaughter, grievous bodily harm, recklessly causing serious injury).  Also, where a fatality occurs in circumstances where another type of health and safety regulation applies, the offender might be subject to the penalties that apply under the relevant law (e.g. road safety laws, mining safety laws in some jurisdictions). 

11.15 We are, however, unaware of any successful Australian prosecutions for manslaughter in such circumstances.

11.16 By contrast, such prosecutions are not uncommon in England and Wales. Analysis of 24 incidents in those countries that involved at least one death (54 deaths in total) resulting in a conviction for the criminal law offence of manslaughter showed that there were convictions of seven companies, 17 directors and nine business owners who were sole traders or partners.
  The longest sentence of imprisonment that was imposed was nine years (reduced to seven years on appeal).
  In many cases, the periods of imprisonment were suspended.

11.17 Previous reviews of OHS laws in Australia have all recognised the seriousness of work-related deaths, but have been divided on how the OHS Acts should deal with the matter.  

11.18 Maxwell distinguished offences of non-compliance with duties of care from other criminal law offences of negligently or recklessly causing serious injury and manslaughter. This was because, unlike other criminal law offences, OHS offences were punishable whether or not harm occurred, without any question of causation.  In the event, Maxwell found that manslaughter fell outside his review.
 

11.19 The SA Review expressed the view that there would be little benefit in pursuing industrial manslaughter under SA’s OHS laws, given that a charge for manslaughter against anyone where death was caused either intentionally, recklessly or negligently at the workplace could be brought under the Criminal Law Consolidation Act 1935 (SA).
  

11.20 On the other hand, the McCallum Review
, considered that a separate category of offence, involving both higher penalties and a wider range of penalty options, would be the best way to ensure that cases of workplace death are dealt with appropriately and that the necessary general deterrent effect is achieved.  McCallum reached this view after finding that there was a failure of sentencing patterns to keep pace with legislated increases in maximum penalties, and the apparent associated failure of general deterrence. This initiative “…would put employers on extra notice as to the need for them to be vigilant in ensuring that risks which might lead to death are to be eliminated from the workplace, which would in turn, in our opinion, have a cascading effect on all areas of occupational health and safety.”

Stakeholder views

11.21 The AiG commented that, if liability under the model Act were based on culpability and not outcomes, it would be difficult to reject a specific offence relating to creating the risk of death or serious injury, based on reckless behaviour by any person. The AiG also saw a reckless endangerment provision as useful in reinforcing the seriousness of consequences for poor safety.
 

11.22 Some government submissions expressed the view that it was either unnecessary or inappropriate to provide an express provision to deal with workplace fatalities. The submissions from the governments of South Australia, Tasmania, Queensland and Western Australia all made the point that the focus of the OHS offences should be on culpability and risk and not merely the outcome (a fatality). 

11.23 The ACTU proposed a specific offence of negligently causing death in the workplace.
 

11.24 The Victorian government stated that the model Act should include a specific offence of reckless endangerment like s.32 of the Victorian Act, but that manslaughter should remain within the principal criminal statutes.

Discussion

11.25 Against this background, we have considered a range of options.  

11.26 One option would involve not making any specific provision in relation to work-related deaths. The model Act would not single out particular consequences (including work-related deaths) of non-compliance with duties of care. The focus would instead be on the culpability of the duty holder in failing to meet the duty concerned. Such an approach is consistent with the thrust of modern OHS regulation. If sentencing guidelines (see Chapter 16) were considered appropriate and could be designed for a harmonised OHS regulatory context, the weight to be given to such a consequence of a failure to satisfy a duty of care might be included.

11.27 In considering this option, we are aware that other laws relating to such deaths would be available (e.g. the general criminal laws). Even so, we note that they have been little tried and not successfully used in Australia and that there may be some difficulties in securing convictions where complex corporate arrangements exist.

11.28 A second approach, which is taken under some Australian OHS laws, is to provide for an increase in the available sanctions where there is a work-related death. This usually occurs where aggravating factors (negligence or recklessness) were present.

11.29 A third option is to create a specific offence that relates to work-related deaths arising from non-compliance with a duty of care. This approach has been taken under the NSW Act and is expressly contingent on recklessness. 

11.30 Only the ACT has enacted an industrial manslaughter law in its criminal law, with provision for imprisonment of up to 20 years. If such a provision were to be contemplated for the national regime, we do not consider that it should be included in the model Act.

11.31 Our approach in dealing with non-compliance with duties of care has been to ensure that the statutory responses are consistent with the graduated enforcement of the duties. We are concerned that the natural abhorrence felt towards work-related deaths should not lead to an inappropriate response.  The seriousness of offences and sanctions should relate to the culpability of the offender and not solely to the outcome of the non-compliance. Otherwise, egregious, systemic failures to eliminate or control hazards and risks might not be adequately addressed.

11.32 Even so, where non-compliance with duties of care involves a high degree of negligence or recklessness and results or could result in a work-related death or other grievous harm to a person to whom a duty is owed, we consider that it is appropriately placed at the highest end of the scale of offences. 

11.33 We propose that the provisions relating to penalties for non-compliance with duties of care be expressed so that this relativity is recognised. We deal later with the penalties that should be provided in the model Act, including for non-compliance which has these characteristics.

	RECOMMENDATION 56

The model Act should provide that in a case of very high culpability (involving recklessness or gross negligence) in relation to non-compliance with a duty of care where there was serious harm (fatality or serious injury) to any person or a high risk of such harm, the highest of the penalties under the Act should apply, including imprisonment for up to five years.

Note: This would be a Category 1 case in our recommended 3 category system. Recommendation 57 proposes a range of penalties for each category and for the holders of the various recommended types of duty.


Chapter 12: Sentences for breaches of duties of care


Current arrangements

12.1 As we observed earlier, there is a wide disparity in the sentences under Australian OHS Acts for breaches of duties of care. The tables below compare the fines and periods of imprisonment for such offences. The first table shows the maximum fine in each jurisdiction for a breach without specified aggravating factors (the highest fine is 10 times greater than the lowest). The second table shows the maximum if there is an aggravating factor (again, the highest fine is 10 times greater than the lowest). The third table shows the maximum periods of imprisonment that may be imposed, which vary from six months to seven years.

TABLE 8: Fines where there is no specified aggravating factor
	Jurisdiction
	Maximum fine under OHS Act for a breach of a general  duty of care  without specified aggravating factors - corporations
	Maximum fine under OHS Act for a breach of a general  duty of care without specified  aggravating factors – individuals

	NSW
	$550,000
	$55,000

	Vic

	$1,020,780
	$204,156

	Qld
	$225,000
	$37,500

	WA
	$200,000
	$100,000

	SA
	$600,000
	$200,000

	Tas
	$150,000
	$50,000

	NT
	$550,000
	$110,000

	ACT
	$100,000
	$10,000

	Cwth
	$242,000 (civil penalty)
	$48,400 (civil penalty)


TABLE 9: Fines where there is an aggravating factor

	Jurisdiction
	Maximum fine under OHS Act for a breach of a general  duty of care with aggravating factors - corporations
	Maximum fine under OHS Act for a breach of a general duty of care with aggravating factors - individuals

	NSW
	$1,650,000 (s.32A, reckless conduct causing death)
	$165,000 (s.32A, reckless conduct causing death)

	Vic
	$1,020,780
	$204,156

	Qld
	$750,000 (multiple deaths)
	$150,000 (multiple deaths)

	WA
	$500,000 ($625,000 if a subsequent offence)
	$250,000 ($312,500 if a subsequent offence)

	SA
	$600,000 (repeat offence)
	$200,000 (repeat offence)

	Tas
	$150,000
	$50,000

	NT
	$1,375,000 (intentional breach causing death)
	$275,000 (intentional breach causing death)

	ACT
	$1,000,000
	$200,000

	Cwth
	$495,000 (criminal offence – death or serious bodily harm or risk of such a consequence and duty holder reckless or negligent)
	$99,000 (criminal offence – death or serious bodily harm or risk of such a consequence and duty holder reckless or negligent)


TABLE 10: Custodial sentences
	Jurisdiction
	Maximum period of imprisonment under OHS Act for a breach of a duty of care where there is an aggravating factor 
	Legislative provision

	NSW
	5 years
	NSW Act, s.32A

	Vic
	5 years
	Vic Act, s.32

	Qld
	3 years
	Qld Act, s.24

	WA
	2 years
	WA Act, s.3A

	SA
	5 years
	SA Act, s.59

	Tas
	-
	-

	NT
	5 years
	NT Act, s.82

	ACT
	7 years
	ACT Act, s.34

	Cwth
	-
	-


Stakeholder views

12.2 The governments support custodial sentences for serious breaches of duties of care.  The Victorian Government draws attention to its approach of having custodial sentences for breaches where health and safety of a person at a workplace is wilfully or recklessly placed at risk.  This should be seen as consistent with the view that imprisonment is a last resort sanction for serious offences, where there is repeated or wilful conduct and a fine is not a sufficient response.
  

12.3 The Western Australian Government also support imprisonment as an option for serious breaches, but considered the maximum period of imprisonment should be two years.
  

12.4 The Queensland Government similarly favour imprisonment as a response to the most serious offences.
  The South Australian Government also considers that imprisonment should be available for the most serious offences, such as reckless indifference to the health and safety of others.
 

12.5 The AiG accepts that imprisonment may be appropriate in the most culpable circumstances.
  The ACCI considers that the most serious offences should be subject to the criminal law as codified in the various Crimes Acts.
  The ACTU and unions generally support the availability of terms of imprisonment for serious breaches.

Discussion

12.6 In its 1995 Report, Work, Health and Safety, the IC observed that enforcement was needed where other incentives were insufficient to obtain compliance.
 The IC found that, at that time, deterrence had never been firmly pursued in the OHS field in Australia and that the low incidence of prosecutions and minimal fines meant that there was unlikely to be any real discouragement of non-compliance.

12.7 Among other things, the IC recommended substantially higher penalties, the designation of specialist judges or magistrates to hear OHS prosecutions, sentencing guidelines, a wider range of corporate sanctions and a right to bring private actions (to supplement limited inspectorate resources).

12.8 Changing attitudes towards the regulation of occupational health and safety, reinforced by the various reviews of OHS laws and a growing body of regulatory scholarship, have led to increases in fines under the Acts, greater provision for custodial sentences and, as discussed later, other sentencing options. Nonetheless, as shown in the tables above, there remains considerable disparity in the maximum fines and periods of imprisonment that can be imposed under the various Australian OHS Acts.

12.9 In our view, the maximum penalties provided in some jurisdictions are too low to have a meaningful value as a deterrent or as a potential punishment for a breach. In this respect, we note the observation of the UK Sentencing Advisory Panel, that ‘... in principle it should not be cheaper to offend than to prevent the commission of an offence.’
 

12.10 We consider that fines are a key part of achieving the deterrence required to give credibility to a process of graduated enforcement. We consider that higher maximum fines are necessary for the model Act and that they should be complemented by a range of other sentencing options. We discuss later whether guidance should be given as to when the higher end of the range of fines should be imposed. 

12.11 Against this background, we have considered three options which would provide the model Act with a more effective and relevant regime of monetary penalties. The options would:

· each be adjusted to fit into the three categories of offences that we recommend, 

· be complemented by the wider array of sentencing options that we propose (see later); and 

· be governed by applicable sentencing guidelines. 

Options 

12.12 There are three options:

Option one – the fines under the existing Australian OHS Acts would be brought up to the highest existing levels, with appropriate indexation adjustments to recognise that they will not come into effect until 2011;

Option two – the fines would be substantially increased particularly where there was serious harm to any person (fatality or serious injury) to whom a duty was owed or a high risk of such harm and the duty holder had been reckless or grossly negligent; and

Option three – this is a variation of the second option, reserving the highest penalties in each category of offence for repeat offenders. 

Discussion of the options

12.13 Option one (levelling up penalties to the existing higher range, with some additional increase to anticipate the effects of inflation) would have the advantage of minimal change for some jurisdictions and access to the jurisprudence of the courts in those jurisdictions with higher penalties. The result could be expected to be a highest maximum fine of close to $2 million. 

12.14 The option has disadvantages. It assumes that the existing maximum fines are appropriate and optimally meet the objectives for sanctions in the model Act. This is open to question.  It is also difficult to work from the existing range of fines to construct a coherent system of sanctions that give credibility to and encouragement for the system of graduated enforcement that we propose should underpin the model Act. For these reasons we do not recommend option one.

12.15 Option two (a new range of fines, with substantial increases for breaches, particularly those that involve gross negligence or recklessness and a serious failure to address hazards and risks) would reinforce the deterrent effect of the model Act and allow courts a greater capacity to respond meaningfully and proportionately to the worst breaches by duty holders for whom the existing range of fines may have little punitive effect. We note that in a case where death or serious injury results from a breach, the social and economic costs are likely to be far greater than even the maximum fines ($3 million for a corporation in the worst case) that we are recommending.

12.16 We consider option two to conform to the objectives of the model Act and we recommend that option two be adopted.

12.17 Under option three, a first offender in each of the three categories of offence would be liable to a maximum penalty of two thirds of the maximum fine and a repeat offender would be liable to have the entire maximum fine imposed.

12.18 For example:

· for a Category 1 offence, the maximum fine would be $2 million for a first offender that was a corporation and $3 million for a repeat corporate offender;

· for a Category 2 offence the maximum fine would be $1 million for a first offender that was a corporation and $1.5 million for a repeat corporate offender; and

· for a Category 3 offence the maximum fine would be $0.3 million for a first offender that was a corporation and $0.5 million for a repeat corporate offender.

12.19 Similar adjustments would apply to the maximum fines for the other categories of offenders (individuals, officers, workers and others).

12.20 Even though the approach of providing higher fines for repeat offenders exists under the SA Act and the WA Act, we do not recommend option three. We consider that it is not necessarily the case that a first offence will justify a lesser penalty. Offenders may simply have gone undetected despite flagrant disregard for their duties of care. In addition we consider that the courts would, particularly if there is clear sentencing guidance, be able to make appropriate allowance for a previous record of compliance.

The proposed fines

12.21 With this in mind, we propose the following fines, with corporate fines set at five times the fine for individuals:

TABLE 11: Proposed fines for breaches of primary duty of care or specific duty of care 
	Type of offence
	Maximum fine for corporation
	Maximum fine for individual

	Category 1: Breach of primary duty, specific duty where:

· there was serious harm to any person (fatality or serious injury) to whom a duty is owed or a high risk of such harm; and 

· the duty holder has been reckless or grossly negligent.
	$3,000,000
	$600,000

	Category 2: Breach of primary duty, specific duty where there was a high risk of serious harm to any person to whom a duty is owed.
	$1,500,000
	$300,000

	Category 3: Any other breach of primary duty of care or upstream duty
	$500,000
	$100,000


TABLE 12: Proposed fines for breaches of officer’s duty of care
	Type of offence
	Maximum fine for individual

	Category 1: Breach of  officer’s duty of care where:

· there was serious harm to any person (fatality or serious injury) to whom a duty is owed or a high risk of such harm; and 

· the duty holder has been reckless or grossly negligent.
	$600,000

	Category 2: Breach of officer duty where there was a high risk of serious harm to any persons to whom a duty is owed.
	$300,000

	Category 3: Other breach of officer’s duty of care
	$100,000


TABLE 13: Proposed fines for breaches of duty of care of worker or other person at a workplace
	Type of offence
	Maximum fine for individual

	Category 1: Breach of  duty of care of  worker or other person at a workplace where:

· there was serious harm to any person (fatality or serious injury) to whom a duty is owed or a high risk of such harm; and 

· the duty holder has been reckless or grossly negligent.
	$300,000

	Category 2: Breach of duty of care of worker or other person at a workplace where there was a high risk of serious harm to any persons to whom a duty is owed.
	$150,000

	Category 3: Other breach of duty of care of  worker or other person at a workplace
	$50,000


12.22 In making this recommendation, we emphasise that our overall objective is to increase compliance with the Act and decrease the resort to prosecution to achieve that aim. The higher penalties would, in our view, have a salutary effect in raising commitment to good OHS. It must be recognised, however, that the application of the highest levels of fines would, for a variety of legal and practical reasons, continue to be rare.

	RECOMMENDATION 57

The model Act should provide for the penalties for category 1, 2 and 3 offences relating to duties of care, as set out in Tables 11, 12 and 13.

RECOMMENDATION 58

The model Act should separately specify the penalties for natural persons and corporations, with the maximum fine for non-compliance by a corporation being five times the maximum fine for a natural person. 

Note: Other sentencing options are considered later in this Chapter.


Custodial sentences for duty of care offences

Current arrangements

12.23 We have set out in the above table the maximum sentences of imprisonment under the Australian OHS Acts for breaches of duties of care. The periods vary from six months to seven years. 

Stakeholder views

12.24 The ACCI observed that offences which may lead to imprisonment should be indictable offences and heard before a judge and jury. The maximum penalty should not be more than two years imprisonment. The AiG accepted that imprisonment may be justified for the most culpable behaviour (e.g. reckless endangerment). The ACTU supported the imposition of a custodial sentence for serious breaches of general duties in the model Act. The Tasmanian government emphasised that imprisonment should be available as part of a range of sentencing options to achieve the required deterrence in the model Act. The Western Australian, South Australian and Victorian Government submissions also expressly supported custodial sentences for serious offences. On the other hand, the Minerals Council of Australia (MCA) and the Chamber of Minerals and Energy (CME) of WA strongly opposed the inclusion of custodial sentences in the model Act.

Discussion

12.25 For the same reasons as we propose significant monetary penalties, we believe that there should be significant periods of imprisonment available for the worst (category 1) breaches. Under our proposals, these would be indictable offences (see Chapter 11). The present position, which ranges from no custodial sentences under the OHS legislation, to sentences of up to seven years imprisonment, is inappropriate and potentially unjust. As we have commented elsewhere, the legal consequences of a breach should not depend on the jurisdiction in which the offence occurred.

12.26 We consider that custodial sentences are appropriate for breaches of duties of care where there is a high level of culpability. We are proposing that they be available for category 1 offences. We consider that a maximum period of five years imprisonment is just. In this respect, we note that criminal law statutes provide for periods of imprisonment of 10 years or more for reckless conduct causing grievous bodily harm.

	RECOMMENDATION 59

The model Act should provide for custodial sentences for individuals for up to five years in circumstances (category 1 offence) where: 

a) there was a breach of  a duty of care where there was serious harm to a person (fatality or serious injury) or a high risk of serious harm; and 

b) the duty holder has been reckless or grossly negligent.


Re-offenders

Current arrangements 
12.27 Although there is no uniformity in the OHS Acts or other sentencing laws, to penalties for persons who have previous convictions for non-compliance with duties of care, there are two broad approaches. 

12.28 Option one – Leave it to the sentencing court to decide the consequence for a defendant of prior convictions, subject to the requirements of local general sentencing statutes.
 It should be noted that the treatment of prior convictions varies between the various applicable sentencing laws of the Commonwealth, States and Territories.

12.29 Option two – Make specific provision in the model Act for an increased fine for a re-offender. Table 14 sets out the position under the OHS Acts.

TABLE 14: Overview of fines for re-offenders

	Jurisdiction
	Section
	Increase in specified fine

	NSW
	s.12
	50%

	Vic
	n/a
	n/a

	Qld
	n/a
	n/a

	WA
	ss.3A, 3B
	25%

	SA
	s.60
	Additional fine of up to $40,000

	Tas
	n/a
	n/a

	NT
	n/a
	n/a

	ACT
	n/a
	n/a

	Cwth
	n/a
	n/a


Stakeholder views

12.30 The South Australian Government proposed that there should be an express provision in the model Act to deal with re-offenders.

Discussion

12.31 Providing for an additional penalty may add to the deterrent effect of the sanctions for non-compliance and demonstrate the community’s intolerance of reoffending where the consequences of non-compliance can be extremely severe for those to whom the duty was owed. 

12.32 On the other hand, such a provision limits the discretion of the sentencing court and assumes a high level of culpability, which may not exist, when further non-compliance occurs. Maxwell Review recommended the repeal of such a provision which existed in the then Victorian OHS legislation,
 observing that:
 

“… courts ultimately have regard to fundamental principles, including the principle that a court ought not to impose a sentence that is more severe than that which is necessary to achieve the purpose or purposes for which sentence is imposed.”’

12.33 We note that provisions concerning re-offending could sometimes operate unfairly. There will usually be a variety of factors that need to be considered when a person has prior convictions, including whether the previous non-compliance is relevant to the matter before the court. Even where it is, other factors might lead the court to discount the previous conviction in all the circumstances of the case then before it. In practice, legal arguments might effectively limit the opportunities for imposing the additional penalty.

12.34 Since we are recommending significant increases in maximum penalties, it will be possible for a sentencing court to impose substantial fines that take account of prior convictions, where it is appropriate to do so.
 We also note that we are recommending a range of sentencing options that should allow a sentencing court a wider range of suitably targeted responses to deal with such cases.

	RECOMMENDATION 60

In light of our other recommendations for higher maximum penalties and a greater range of sentencing options, the model Act should not provide for a further penalty for a repeat offender.


Other sentencing options

Current arrangements

12.35 In recent years, Australian OHS laws have provided courts with a greater array of sentencing options where there are breaches of obligations. These provisions extend the powers of a court beyond the traditional sanctions of fines and custodial sentences. Table 15 provides an overview of the specified additional options in each jurisdiction.

TABLE 15: Overview of sentencing options
	Jurisdiction
	Remedial orders/ Corporate probation orders
	Adverse publicity

orders
	Community service orders
	Training orders
	Injunctions

	NSW
	Yes
	Yes
	Yes*
	-
	-

	Vic
	Yes**
	Yes
	Yes*
	-
	Yes

	Qld
	-
	-
	-
	-
	Yes

	WA
	-
	-
	-
	-
	-

	SA
	-
	Yes
	Yes*
	Yes
	-

	Tas
	-
	-
	-
	-
	Yes

	NT
	Yes
	Yes
	-
	Yes
	Yes

	ACT
	Yes
	Yes
	-
	-
	Yes

	Cwth
	Yes
	-
	-
	-
	Yes


*
This order relates to a project for the general improvement of OHS.

**
As part of an enforceable undertaking, the court may impose specific conditions on the offender that are similar in nature to the conditions that may be attached to remedial orders in other jurisdictions.

12.36 Remedial orders and corporate probation orders require action by an offender to rectify deficiencies. As the Queensland Government pointed out,
 this might entail internal discipline, reform of internal structures, processes and practices, or an order to develop and implement an effective OHSMS. Adverse publicity orders are seen as an effective deterrent, with considerable implications for an offender’s corporate reputation. They draw public attention to the particular wrong doing and the measures that are being taken to rectify it. Community service orders require the offender to initiate or participate in activities that benefit the community, with a particular focus on improving OHS. Training orders allow the Court to require action be taken by an offender to develop necessary skills to manage OHS effectively. Injunctions are a powerful tool for ensuring compliance with the relevant duties. 

12.37 Enforceable undertakings are now available under several OHS Acts, but as their availability does not always depend on a decision by a court or tribunal, they are not addressed here. They will be considered in our second report.

Stakeholder views

12.38 Generally, those who made submissions on this point support a wider range of sentencing options. There is widespread agreement on the suitability of fines for breaches of statutory obligations under OHS legislation, and on custodial sentences available for serious breaches.  

12.39 Even so, while existing sentencing options were generally supported, there were proposals from the ACTU, Unions NSW and various unions for additional options. The ACTU suggested that the model Act should provide for some sentencing options that would be new to the Australian OHS regulatory context (although they may be found in other Australian regulatory contexts or in other countries). These included incapacitation through dissolution orders, orders disqualifying an offender from government tenders, equity fines, victim compensation orders and ‘outcome responsibility’.
 Unions NSW proposed a further option of share prohibition. The CFMEU also proposed the inclusion of victim compensation orders in the model Act.

Discussion

12.40 Unfortunately, there appears to be limited information available that demonstrates the long term effects on OHS of the application in Australia of the alternative sentencing options. Many of the views expressed to us, and the material that we considered, appear to be principles-based or drawn from individual cases. Even so, there is understandably strong support for this option.

12.41 The possible weaknesses of particular sentencing options may be reduced or eliminated by the judicious combining of several orders. For example, concern that a fine may not deter further breaches or result in meaningful action by an offender to improve OHS practices and performance would be addressed by orders for remedial action. Adverse publicity orders may have a greater deterrent effect than a fine for a corporation that is concerned about its reputation. In addition, a combination of orders may not only be better targeted, but also permit a more proportionate response.

12.42 We conclude that the overall objectives of OHS regulation are best served by providing a wide range of sentencing options when there are convictions for breaches of duties of care. Gunningham and Johnstone have observed, in relation to corporate sanctions, a combination of measures will yield the best results in terms of achieving the overall goal of reducing the incidence of contraventions and hence the incidence of work-related injury and disease.

12.43 Accordingly, we have considered whether the existing sentencing options are appropriate and sufficient, as well as where there are any others that should be included in the model Act. Subject to our recommendations about fines and custodial sentences, we consider that the model Act should equip the Courts with a wider array of sentencing options.

12.44 We have concluded that injunctions provide a better calibrated option for a sentencing court than an order for incapacitation (e.g. winding-up). We have also concluded that, in this context, restrictions on tendering for government business are better dealt with by the executive than the judiciary. A government policy means that the restriction may be more widely applied than in relation to a single offender under a court’s sentence.

12.45 We did not consider that we had sufficient information or analysis to reach a final conclusion about equity fines (which require the issuing of shares to the regulator or another official entity rather than the payment of money as a fine). An equity fine does not by itself produce a change in behaviour or a commitment to improved OHS. We note that the NSW Law Reform Commission considered that they should not be supported in Australia.
 

	RECOMMENDATION 61

The model Act should provide for the following sentencing options in addition to fines and custodial sentences: 

a) adverse publicity orders;

b) remedial orders;

c) corporate probation;

d) community service orders;

e) injunctions;

f) training orders; and 

g) compensation orders.

Note: we support making provision for enforceable undertakings but they are dealt with in our second report to allow a full examination of the options, including providing for such an undertaking as an alternative to a prosecution and as a sentencing option.



Chapter 13: Burden of proof


Current arrangements

13.1 This is an area in which current Australian OHS laws differ. Of the nine principal OHS Acts, only the NSW and Qld Acts provide for a ‘reverse onus of proof’ in respect of offences relating to duties of care.
 This means that in prosecutions for such offences, the prosecutor must prove non-compliance with the elements of the duty of care beyond reasonable doubt, but defences are open to the defendant. The standard of proof for the defendant is on the balance of probabilities. Under the NSW and Qld Acts, reasonably practicable (or its equivalent in Queensland) is not an express element of the duty of care. 

13.2 In NSW, the defences are that it was not reasonably practicable to comply or that the offence occurred as a result of causes over which the defendant had no control.
 In Queensland, the defences are that the defendant applied a relevant regulation, Ministerial notice or code of practice that addressed how to prevent the contravention, or that defendant used another way to manage exposure to the risk concerned and ‘took reasonable precautions and exercised proper diligence to prevent the contravention’.
 If the prosecution leads any further evidence to rebut a defence, the onus for the prosecution remains beyond reasonable doubt in relation to that evidence.

13.3 Those provisions reflect (but are different from) the reverse onus of proof in relation to reasonable practicability under the UK Health and Safety at Work etc Act 1974.
13.4 Under the OHS Acts of the other States, Territories and the Commonwealth, the burden of proof (beyond reasonable doubt) is entirely upon the prosecution in matters relating to non-compliance with duties of care. This includes whether the defendant failed to do what was reasonably practicable (however described) to protect the health and safety of the persons to whom the duty was owed.

Stakeholder views

13.5 Strong, conflicting views have been expressed to us. Broadly, three governments
 have expressly proposed that the onus of proof should rest entirely with the prosecution (as it currently does in their jurisdictions) while the Queensland Government has stated that that State’s current statutory arrangement, which has a reverse onus, is suitable for the model Act. The other five governments expressed no view. Almost all industry bodies and individual employers who expressed a view on the issue strongly opposed a reverse onus. Unions and their peak bodies strongly support a reverse onus. Academic and legal views were divided.

13.6 We note that recent reviews of State OHS legislation have similarly been divided. For example, the Maxwell Review opposed a reverse onus.
 The Stein Inquiry recommended that reverse onus remain in the NSW Act, 
 reaching the opposite conclusion from that in the earlier NSW WorkCover Review.

Discussion

13.7 This issue concerns whether a defendant should bear any onus of proof in a prosecution for non-compliance with a duty of care. As previously discussed (See Chapter 10), absolute liability applies to such offences under Australian OHS laws, but is qualified by a standard of ‘reasonable practicability’, however expressed.

13.8 For the purposes of the model Act, the question arises of upon whom the onus of proving reasonable practicability should rest. This matter is not clear-cut. The underlying issues are at some risk of being clouded by the vehement support and opposition for such a reverse onus that have been expressed by some interested parties. 

13.9 An often quoted justification for the reverse onus was stated by the IC: 

It is more efficient for the holder of the duty of care rather than the prosecution to have to establish what was reasonably practicable. A duty holder could be expected to know more about the costs and benefits of the various alternatives open to him or her at any time, than anyone else. 

13.10 Our attention was also drawn to the history of this type of evidentiary requirement under UK safety laws, leading up to its inclusion in the UK Act.
 Stein commented that it was not unusual for “regulatory or remedial offences in a variety of ‘social welfare’ areas (including occupational health and safety) to have a reversal of the onus of proof in some defences”.

13.11 The opponents of such a reverse onus generally start from the position that it is a fundamental principle of the criminal law that the prosecution should bear the onus of proving all of the elements of the offence.
 The Law Council of Australia has observed that in respect of criminal sanctions, a reverse onus of proof will rarely be appropriate.
 These principles are consistent with the views expressed by the governments that oppose such a reverse onus in the model Act.

13.12 We note that the High Court observed in Chugg (a matter relating to the then Victorian OHS Act 1985):

It may reasonably be supposed that an employer will have superior knowledge of matters peculiar to his workplace, including the cost and suitability of the various suggested means of removing a hazard or risk. However, it may also be supposed that an inspector, upon whom … the Act confers various powers "for the purpose of the execution of (the) Act (and) the regulations", will have superior, or at least wider, knowledge than an employer on some other matters which, in a good number of cases, will bear on the question of practicability. Thus, it may be supposed that an inspector would have wider knowledge as to the severity of, the state of knowledge about, and the availability of ways to remove or mitigate, hazards or risks which occur in industry generally, or occur in some general class of industrial undertaking or in relation to some general class of industrial machines, operations or pursuits.

13.13 We have not been helped in analysing this matter by the apparent lack of substantive evidence about the effect of a reverse onus on OHS outcomes. We were unable to identify objectively whether the legislative approach taken in Queensland and NSW to the reverse onus results in a materially different culture of compliance or OHS performance generally than in the jurisdictions where it does not exist. 

13.14 There are two broad options where there is a prosecution for non-compliance with a duty of care. The first is to place the onus of proof (beyond reasonable doubt) entirely on the prosecution. The second is to require the defendant to demonstrate (on the balance of probabilities) how the defendant did all that was reasonably practicable to ensure the health and safety of those to whom the duty was owed. 

13.15 The case for the first option – no reverse onus – turns on the generally accepted principle that in a criminal prosecution, the onus of proof beyond reasonable doubt normally rests on the prosecution. The instances in which a reverse onus is provided for do not usually involve heavy penalties or imprisonment.
 We note that we are recommending increased penalties, including imprisonment (See Chapter 12). 

13.16 The case for the second option turns on the view that a defendant will be in the best position to know how the defendant has met the duty at issue and that it is not unfair for the defendant to be required to prove on the balance of probabilities that the defendant did so to a reasonably practicable standard. It has also been suggested that it will make securing a conviction unnecessarily burdensome if the prosecution has to show this beyond a reasonable doubt.  While the first proposition has some force, the second does give not enough weight to the investigatory powers of the regulator. In fact, it may be that, if there were to be a reverse onus of proof in relation to reasonable practicability, fairness would require some scaling back of those powers.

13.17 Another consideration relates to the practical effect of placing a burden of proof on the defendant.  As the High Court observed in Chugg:

One consideration tells against overmuch significance being given to the relative knowledge of an employer and an informant. The questions of safety and practicability, in many cases, raise issues of common sense rather than special knowledge … In some cases the mere identification of the cause of a perceptible risk may, as a matter of common sense, also constitute identification of a means of removing that risk, thereby giving rise to a strong inference that an employer failed to provide "so far as is practicable" a safe workplace. In other cases the same inference will arise from the identification of some method which would remove or mitigate a perceptible risk or hazard. And, in such cases, that inference might well be further strengthened by the failure of an employer to call evidence as to matters, such as cost and suitability, peculiarly within his knowledge.

13.18 In other words, in practical terms, the onus may shift to the defendant once the prosecution has made out its case. 

13.19 Although the practical difference between, the two options will often not be great, the matter is not insubstantial. 

13.20 We have carefully considered what was put to us, the reasoning in previous reviews and current practice. As discussed earlier, we are recommending (see Chapter 5) that the qualification of ‘reasonably practicable’ be part of the relevant duties of care. We have concluded that it should be for the prosecution to prove failure to meet this standard and that there should not be a provision placing any onus of proof on the defendant in relation to it. In reaching this conclusion, we also took into account the fact that we are also recommending substantial increases in the size and range of penalties (see Chapter 12), and, that, in our second report, we will address how the regulators should have strong and wide-ranging investigatory powers under the model Act.

	RECOMMENDATION 62

The prosecution should bear the onus of proving beyond reasonable doubt all elements of an offence relating to non-compliance with a duty of care.


Chapter 14: Appeals


Current arrangements

14.1 Like other laws creating obligations and penalising non-compliance, OHS laws provide for appeals from convictions. Under existing OHS laws, the rights to appeal against convictions for non-compliance with duties of care are broadly similar. Nonetheless, there are some important differences that should be addressed in the model law. The differences are summarised in the following table.

TABLE 16: Courts with jurisdiction over breaches of duties of care
	Jurisdiction
	Court or Tribunal with jurisdiction over proceedings for a breach of a duty of care
	Appellate Court or Tribunal
	Appeal to High Court

	NSW
	Local Court constituted by a Magistrate: OHSA 2000, s.105

Industrial Relations Commission in Court Session: OHSA 2000, s.105


	Industrial Relations Commission in Court Session: OHSA 2000, s.105, Industrial Relations Act 1996, s.197A
	No

	Vic
	Magistrates Court: Magistrates Court Act1989, s.26(4), Sch. 4, cl. 53.

County Court: County Court Act 1958, s.36A
	County Court: Magistrates Court Act 1989, s.83.

Supreme Court, Supreme Court Act 1986, s.10
	Yes

	Qld
	Magistrates Court: WHSA 1995, s.164
	Industrial Court: Industrial Relations Act 1999, s.248
	No

	WA
	Magistrates Court (‘safety and health magistrates’): OSH Act 1984, ss.51B, 51C, 52.
	Supreme Court, Supreme Court Act 1935, s.20, OSH Act 1984 , s.54B
	Yes

	SA
	Magistrates Court, Magistrates Court Act 1991, s.9

Industrial Court
	Supreme Court, Supreme Court Act 1935, 
	Yes

	Tas
	Magistrates Court
	Supreme Court
	Yes

	NT
	Court of Summary Jurisdiction: Justices Act
	Supreme Court, Supreme Court Act, s.14, Justices Act, s.163.
	Yes

	ACT
	Magistrates Court: Magistrates Court Act 1930, s.19
	Supreme Court: Supreme Court Act 1933, s.20, Magistrates Court Act 1930, s.207 
	Yes

	Cwth


	Civil proceedings - Federal Court of Australia or State or Territory Supreme Court: OHSA 1991, Sch. 2, cl.1

Criminal proceedings – State or Territory Court with jurisdiction
	Full Federal Court or Appellate Court for Supreme Court

Appellate Court in State or Territory concerned
	Yes


14.2 The grounds of appeal are broadly similar under the various Acts. NSW is the only state to provide in its OHS Act for a right of appeal from an acquittal.
 Only NSW and Qld do not have appeals to their Supreme Courts and hence no appeal to the High Court of Australia.
 

Stakeholder views

14.3 The ACCI suggested that the ordinary processes of appeal should lie, which was a reason for not having ‘idiosyncratic’ tribunals dealing with matters.
 The South Australian Government proposed that appeals lie to a Judge of a higher court for breaches of duties.
 The Law Council of Australia and a separate group of NSW based legal practitioners both suggested that the model Act should enable appeals to lie to the High Court of Australia.

Discussion

14.4 We understand that the right of appeal from an acquittal in NSW has been rarely used and we do not consider that such an arrangement should apply to acquittals under the model Act.

14.5 In the interests of harmonisation, we consider that the appeal provisions should be uniform. Consistency in the application of the laws would be strengthened by having an appeal structure that gave access in all cases (subject to the normal leave requirements) to the High Court of Australia. This has implications for the existing arrangements in some states, where the final court for appeals is not one from which appeals lie to the High Court. We do not consider it appropriate to recommend whether there should be any changes to the provisions that stipulate the courts which hear prosecutions at first instance. This is a matter that would require broader consideration by the governments concerned. On the other hand, we are proposing that the final appeal within each State and Territory be to a court from which a further appeal can lie to the High Court. This is a matter that could be addressed within the states concerned.

	RECOMMENDATION 63

The model Act should provide for a system of appeals against a finding of guilt in a prosecution, ultimately to the High Court of Australia, commencing with an application for leave to appeal to the Supreme Court.

RECOMMENDATION 64

The model Act should not provide for appeals from acquittals.


Chapter 15: Limits on prosecutions


Whether Crown immunity should apply

Current arrangements

15.1 Under all the State and Territory OHS Acts, although expressed in different ways, provision is made so that liability exists for the Crown, government departments and agencies, and employees of the Crown.
 However, it does not follow that the Crown is liable to be prosecuted in all cases.

15.2 The Commonwealth has a different position. Under the Commonwealth OHS legislation, the Crown in right of the Commonwealth is bound by the Act, but neither the Commonwealth nor a Commonwealth authority is liable to be prosecuted for an offence or to pay a fine or penalty for an offence (government business enterprises are liable). Civil sanctions apply.
 This has been explained as stemming from a strong common law presumption that the Crown cannot be criminally liable.  

Stakeholder views

15.3 There is strong support from industry, unions and other interested persons for the Crown having the same liability as other duty holders. 

Discussion

15.4 It is now widely accepted that the Crown should not be exempt from the operation of the offence provisions of OHS legislation.

15.5 As the ALRC has pointed out, there are rule of law considerations:

“The principle is widely accepted that governments, as representatives of the people, should be subject to the same laws as the people, unless Parliament provides otherwise.” 

15.6 The ALRC nonetheless acknowledged that governments differ from ordinary persons in key respects and the Parliament may choose to exempt the Crown where that appeared warranted.

15.7 We do not see why the common law presumption to which the Commonwealth has referred should justify the model law making special provision for immunity for the Crown in right of any jurisdiction, when the removal of such immunity from others has produced no difficulties.

	RECOMMENDATION 65

Crown immunity should not be provided for in the model Act.


Limitation periods

Current arrangements

15.8 To balance fairness and the public interest in dealing with non-compliance with the law, OHS legislation provides for periods within which legal action must be taken before the courts. Under the existing OHS Acts, however, the periods within which prosecutions (and in the case of the Commonwealth, civil proceedings) may be brought are inconsistent.  

TABLE 17: Periods within which actions may be brought

	Jurisdiction
	Time after occurrence of offence within which prosecution must be brought
	Time after matter comes to regulator’s notice within which prosecution must be brought
	Other limitation periods

	NSW
	2 years – OHS Act 2000 (NSW) – s.107
	6 months (certain offences) – OHS Act 2000 (NSW) – ss.107, 107A
	Within 2 years of coroner’s report (or the conclusion of a coronial inquest or inquiry) in which offence has been found – OHS Act 2000 (NSW) – s.107

	Vic
	2 years – OHS Act 2004 (Vic) - s.132
	N/A
	At any time with written authorisation of DPP – OHS Act 2004 (Vic), s.132

	Qld
	1 year – WHS Act 1995 (Qld) – s.165
	6 months - WHS Act 1995 (Qld) – s.165
	N/A

	WA
	3 years – OSH Act 1984 (WA) – s.52
	N/A
	N/A

	SA
	2 years – OHSW Act 1986 (SA) – s.58
	N/A
	DPP may extend time period on specified grounds years – OHSW Act 1986 (SA) – s.58

	Tas
	N/A
	12 months – WHS Act 1995 (Tas) – s.55
	N/A

	NT
	3 years – WHS Act 2007 (NT) – s.80
	N/A
	N/A

	ACT
	As for other summary offences
	
	

	Cwth
	
	
	Civil proceedings for a ‘declaration of contravention’ or a ‘pecuniary penalty order’ must be brought within 6 years  after the alleged breach – OHS Act 1991 (Cwth), Schedule 1, cl.6.


15.9 Non-compliance with a duty of care might also amount to a contravention of the general criminal law. Depending on the nature of the offence, a prosecution may still be brought despite the expiry of the limitation period for proceedings under an OHS Act.

Stakeholder views

15.10 Although the submissions generally supported limitation periods, there were quite different views about what they should be. Various time limits were proposed from six months to three years.

Discussion

15.11 Providing for limitation periods in relation to prosecutions for non-compliance with duties of care balances the interests of the community and the individual fairly. We have considered the various provisions that currently exist and the submissions that were put to us. We recognise the importance from the point of view of a duty holder of having proceedings brought and resolved quickly. At the same time, this must be balanced by the need to ensure that the regulator has sufficient time to investigate a matter thoroughly so that a sound case may be brought, if that is ultimately decided upon.

15.12 We have not made a recommendation in relation to allowing prosecutions to be brought out of time (e.g. where authorised by the DPP) as we consider that there is sufficient time allowed in the periods that we recommend. Nonetheless, if there were examples of its use in a way that takes the objectives of OHS regulation forward, we would understand why it might be adopted.

	RECOMMENDATION 66

Prosecutions for non-compliance with duties of care should be commenced within two years of whichever is the latest of the following:

a) the occurrence of the offence; 

b) the offence coming to the regulator’s notice; 

or within 1 year of a finding in a coronial proceeding or another official inquiry that an offence has occurred. 


Chapter 16: Guidance on sentencing


Victim Impact Statements

Current arrangements

16.1 Victim impact statements are a means by which the victims of breaches (or, in the case of a fatality, partners or dependants) are able to inform the court of how they have been affected by the breach. This allows them to participate in the criminal justice process in a more meaningful way and help the courts to gain a greater appreciation of the consequences of a breach. Such statements are usually provided for in laws of general application and not in OHS Acts. 
 These laws provide the means for a victim to present a statement to the court concerned.
 The processes are not identical and differ in what may be presented to a court and how.

Stakeholder views

16.2 The ACCI saw victim impact statements as a possible part of the options open to a court of general jurisdiction. The Victorian government supported such statements and suggested that they demonstrated why only a skilled professional prosecutor should be permitted to bring an action for a breach.

Discussion

16.3 At present, not all courts can be presented with victim impact statements when hearing a prosecution for a serious breach of a duty. Although some older research suggested that such procedures may not significantly affect sentencing outcomes,
 modern practice supports this option. We note that there is international recognition of this process.

16.4 We have spoken with persons who have suffered emotionally, socially and economically from the death of loved ones at work. We see benefits all round in involving victims of breaches more effectively in proceedings, but this step requires a supportive environment for the victims and it may be of limited value without such commitment by prosecutors and regulators. 

	RECOMMENDATION 67

The model Act should provide for or facilitate the presentation of a victim impact statement to any court that is hearing a category 1 or category 2 case of non-compliance with a duty of care, including by or on behalf of surviving family members or dependants.


Sentencing guidelines

Current arrangements

16.5 Only the NSW Act provides for sentencing guidelines (by means of a Full Bench guideline judgment under s.124 of the NSW Act). In other jurisdictions, the sentencing guidelines are more likely to be of general application and contained in sentencing laws.

Stakeholder views

16.6 In their submission, Johnstone et al suggested that sentencing guidelines may have an important role in providing transparency for the compliance process. Duty holders would know what to expect, the Courts would have advice on how to exercise their jurisdiction and there would be more consistency.

Discussion

16.7 We see a potential difficulty with sentencing guidelines in that they may not be appropriately framed for an OHS offence.  There may be unintended limits on a court from the application of such guidelines where they are more directed at a ordinary criminal breach rather than that under an OHS Act. It would be better for such guidelines to be tailored to suit OHS prosecutions.

	RECOMMENDATION 68

Subject to wider criminal justice policy considerations, the model Act should provide for the promulgation of sentencing guidelines or, where there are applicable sentencing guidelines, they should be reviewed for national consistency and compatibility with the OHS regulatory regime.


Chapter 17: Avoiding duplicity & Double Jeopardy


Avoiding duplicity

Current arrangements

17.1 Under the criminal law rule against duplicity, a prosecutor may not ordinarily charge in one count of an indictment, information or complaint, two or more separate offences provided by law.
 There are some provisions in OHS laws that address this issue.

Stakeholder views

17.2 There was limited comment on this point,
 but the issue is undoubtedly of significance for the effective application of the law. 

Discussion

17.3 Unless modified, the rule could complicate the prosecution of OHS offences and may impede a court’s understanding of the nature of a defendant’s failure to meet the particular duty of care at issue. For example, the duplicity rule might prevent a charge from including all the information about how a defendant failed to meet the duty of care ​in respect of a work environment, process or arrangement. This is particularly unsatisfactory where the offending acts or omissions occur on a continuing basis. Presenting only one aspect of the defendant’s failure may deprive the court of an opportunity to appreciate the seriousness of the failure and may result in inappropriate or insufficient penalties and orders upon conviction.  We also consider that it is not desirable that there be the cost and delay inherent in litigation over such matters.

17.4 We agree with the Maxwell Review that there should be no legal obstacle to laying a single information containing particulars that refer to more than one instance of a breach of a duty of care.
 The same applies to any other initiating documents or prosecutions.
17.5 Accordingly, care should be taken in the model Act to ensure that more than one breach of a duty of care provision may be alleged in a single paragraph of an information or count of an indictment in relation to duties of care. Examples of such provisions are provided by s.164 of the Qld Act, s.31 of the NSW Act and s.33 of the Vic Act.

17.6 The same principle should apply to proceedings in relation to the other obligations that are to be covered by our second report.

	RECOMMENDATION 69

The model Act should provide that two or more contraventions of duties of care may be charged as a single offence if they arise out of the same factual circumstances.


Double jeopardy

Current arrangements

17.7 Under general principles of criminal law, it is accepted that no person should be liable to be punished twice for the same offence.
 This is explicitly stated in the WA Act.
 We note that there is a wider debate about reform of the law relating to double jeopardy, which is a relatively complex area of the law.

Stakeholder views

17.8 The ACCI considers that there should be no double jeopardy under the model Act.

Discussion

17.9 Subject to considerations of criminal justice policy in each jurisdiction, we consider that it would be appropriate to include in the model Act a provision along the lines of that in the WA Act. This should give greater confidence about the availability of the more stringent regime of sanctions that we recommend and reinforce the need for high levels of professionalism in the investigation of OHS matters and decisions to prosecute.

	RECOMMENDATION 70

The model Act should enshrine the rule against double jeopardy by providing that no person is liable to be punished twice for the same offence under the Act or for events arising out of and related to that offence.


Chapter 18: Related issues


How and where duty of care offences should be located in the model Act

Current arrangements

18.1 The various Australian OHS Acts take quite different approaches to the location of the duties of care. Although the duties of care are readily identified, it is not always easy to find other relevant provisions, such as the penalties. The provisions relating to the various types of duties and duty holders are also not always collocated.

Stakeholder views

18.2 In our consultation, we were advised by many stakeholders that they wished the model Act to be structured so that it would be simpler to find and refer to the key provisions, including the duties of care and the consequences of non-compliance.

Discussion

18.3 Although this is not a matter with substantive legal implications, we consider that it should be addressed for harmonisation reasons (currently, no uniform legislative approach exists) and because the offences relating to duties of care need to be readily accessible in the model Act to duty holders.  There is also a question of how best to assist duty holders to understand the legal consequences for them of non-compliance.

18.4 The options for locating such offences in the model Act reflect the approaches that are taken in existing Australian OHS laws. Each has attracted some support.  

18.5 One approach is to set out the penalty for a breach of a duty in the same provision as the duty.
 This indicates that a breach is an offence and reinforces the significance of the duty. The consequence of non-compliance is also clearer to the duty holder

18.6 Another approach is to make separate provision for offences. This allows the duties to be set out in provisions that focus solely on what the duty holder must do to protect occupational health and safety. 

18.7 Where this approach is taken, the offences may be in provisions that are in the same part of the legislation as the duties
 or remote from them.
 In either case, providing for the offences separately from the duties puts in one place all the information about the consequences of non-compliance with a duty. This allows interested persons to see the relativities between the penalties and hence the relative seriousness of the various offences. It may also facilitate subsequent amendments. In addition, it would also permit collocation with other provisions about alternative sentencing options.

18.8 The difference in the approaches is probably partly explained by drafting practices in the jurisdiction concerned. In some instances, an effort appears to have been made to reinforce the impact of the duties of care by making it clear in each duty provision that non-compliance is an offence, punishable by a significant criminal penalty. This is helped where there is information about the actual dollar amount of fines. 

18.9 In any case, we consider that the model Act would be more effective by making it easier for interested persons to find the provisions relating to duties and the penalties (or other consequences) for non-compliance.

	RECOMMENDATION 71

Penalties for non-compliance with duties of care should be specified in the same provisions as the duties to which they relate.

RECOMMENDATION 72

If recommendation 71 is not accepted, the provisions relating to penalties for non-compliance with duties of care should be collocated with the provisions specifying the duties.

RECOMMENDATION 73

The model Act should expressly state the dollar amounts of the maximum fines for each category of breach of a duty of care.


The effects of other laws on offences and penalties

Current arrangements

18.10 Various laws overlap with and affect the OHS laws. There are not uniform sentencing laws in the jurisdictions (these laws affect the approach taken by judges and magistrates when disposing of matters). Similarly, there is not a consistent approach to the procedural law and practice of the courts and tribunals that hear such matters.

Stakeholder views

18.11 This was not a matter upon which we invited written submissions. Even so, in our consultation, the matter was raised. There is a concern that there may some friction between the aims and operation of OHS legislation and the laws of more general application that may affect the conduct of OHS prosecutions or their outcomes.

Discussion

18.12 We received little comment on the effect of laws of general application on the outcome of prosecutions for breaches of OHS laws. We are not in a position to assess how that might affect the implementation of harmonised OHS laws. Even so, we consider that Ministers may wish to seek further advice on the matter to identify whether it is of such significance that representations should be made to the Standing Committee of Attorneys-General.

	RECOMMENDATION 74

Further advice should be sought on the effects of other laws relating to the jurisdiction, powers and functions of the courts with jurisdiction over OHS matters to identify whether those laws have any unintended consequences inimical to the objective of harmonising OHS laws.



Chapter 19: Defences relating to duty of care offences


Current arrangements

19.1 As discussed in chapter 13, NSW and Queensland respectively provide for a duty of care that is qualified by a standard of reasonable practicability (in NSW) or reasonable precautions (in Qld), but make proof of taking action to the relevant standard a defence in proceedings for a breach of the duty of care. 

19.2 It is an alternative defence under the NSW provision to show that the commission of the offence was due to causes over which the person had no control and against the happening of which it was impracticable for the person to make provision.

19.3 The Queensland provision is more elaborate.
 It is a defence to a prosecution for a breach of a duty of care for the duty holder to show that the duty holder had followed a way of preventing or minimising exposure to a risk that was prescribed by a regulation or ministerial notice or stated in a code of practice.
 If there is no such regulation, notice or code of practice, the duty holder has a defence where an appropriate way of managing exposure to the relevant risk was adopted and the duty holder took reasonable precautions and exercised proper diligence to prevent the contravention.

Stakeholder views

19.4 There was limited support for specific defences in the legislation.

19.5 The ACCI proposed defences relating to lack of ‘realistic and practical control’ over a workplace hazard or risk, reasonable reliance on the skill and expertise of a qualified person and to circumstances where the offence was substantially caused by an unlawful or unforeseeable act of a third party.
 

19.6 The ACTU supported defences where officers of corporations were deemed to be liable for a breach of a duty by the corporation. Under this proposal, the defences would be the typical defences of not being in a position to influence the offending conduct, and a defence of due diligence by an officer who was in such a position.
 

19.7 The South Australian Government discussed the possibility of a ‘deemed to comply’ approach, recognising the certainty that it may provide for a duty holder, but expressed reservations about problems of scope, interpretation and unintended omissions. 

19.8 The Queensland Government supported the defence that is inherent in its approach to placing liability on a duty holder (see our description of this in Chapter 13).

19.9 Other regulators did not see the need for defences in circumstances where the prosecution bears the onus of proof in relation to alleged breaches of duties of care.
 

Discussion

19.10 Given our conclusion about the burden of proof, which we deal with in Chapter 13, we do not need to consider whether there should be a defence in the model Act relating to the defendant having taken ‘reasonably practicable’ measures. It will be for the prosecution to demonstrate all elements of the breach beyond reasonable doubt.

19.11 Similarly, in light of our findings and recommendation about ‘control’ (i.e., that it is an integral element of ‘reasonably practicable’ and should not be an element in the duty of care), we do not see any need to provide that it is a defence to a prosecution for a duty of care offence where the act or omission concerned was a result of causes over which the defendant had no control.

19.12 We deal in our second report with the question of defences for other offences under the model Act.

	RECOMMENDATION 75

In light of our recommendations about who should bear the onus of proof in relation to reasonable practicability, the model Act should not provide for defences to prosecutions for non-compliance with duties of care.
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