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‘Same Job, Same Pay’ Policy Development 

Proposed ‘Multifactor Test’ for determining coverage 

AREEA proposes to the Government that a multifactor test be developed for the purpose of 
ensuring regulators have consistent criteria for assessing commercial and workforce arrangements 
between two entities for the purpose of defining that arrangement as labour hire or non-labour hire. 

AREEA’s Proposed Multifactor Test for Defining Labour Hire Arrangements 

a) The primary characteristic or nature of the business providing employee/s into the
workplace of another business:

• Is the employing entity a provider of contingent labour, or is it performing
independent scopes of work?

• Are there any relevant historical factors relating to the performance of the
contract and/or commercial arrangement (e.g. has the maintenance work for a
major resources and energy project always been outsourced?)

b) The primary characteristic or commercial relationship between the two businesses:

• Are the contractual terms for delivery of labour, or delivery of a scope of work,
project or service, including in relation to commercial risks.

• For avoidance of doubt, commercial risks contemplated include but are not
limited to statutory obligations (such as WHS); design, delivery and maintenance
of the outcome; industrial relations risks unique to the contractor and so forth.

c) Are employees of the contracting company using the host/client’s tools, equipment,
machinery and/or plant?

d) Are employees of the contracting company performing their work under the direct
supervision of employees of the host/client? Or are the supervisory structures provided
by the contracting company?

• If contractor employees are performing work under the direct supervision of
employees of the host / client, is it for major and substantive parts of their work or
for discrete portions on an ad hoc basis?

e) What are the lines of management relevant to the contractor employee? Would an
issue around performance of work, or leave arrangements, be considered a workforce
management issue for the host/client, or a matter for the contracting employer?

• Which party (contractor or client) would need to deal with disputes that may arise
in the employment relationship, such as unfair dismissals, general protections
claims and/or unprotected industrial action?

f) Do the contractor and its employees have a level of autonomy / control over delivery of
their work separate to that of the host/client and its employees?

• Who is setting rosters, hours of work and making other day-to-day workforce
management decisions?

• Is work being charged on hourly or day rate bases, or at fixed prices related to a
commercial or contractual outcome?
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g) What is the composition of the immediate team or working group of the contractor
employee/s? Do they form their own work group or are they integrated with teams of
client/host employees?

• If contractor and client employees are working within integrated teams, to what
extent or duration is this occurring? Is it a major and substantive part of how
contractor employees complete their work?

• Does the contractor working group have a separately nominated Work Health
and Safety representative (required under WHS legislation to be chosen by
distinct work groups)?

h) Are the contractor employees fully immersed within the host/client employees’
technology processes and systems of work?

• Are the employees exclusively engaged on the particular project or site, or can
(and do) they work at other locations as / when required by their employer?

It should not be the case that any single or subset of the above considerations would necessarily 
be determinative. Rather, the multifactor test would see regulators weigh up a variety of 
considerations that lead to a reasonably clear conclusion that a particular workforce arrangement 
is labour hire for the purpose of ‘Same Job, Same Pay’. 

AREEA’s preferred regulatory model would see this test applied by a Full Bench of the FWC when 
considering an application made by an employee or union representative for ‘Same Job Same Pay 
Orders’. 
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Ministerial Submission
Routine/Low Complexity

To Minister for Employment and Workplace Relations
Subject National Workplace Relations Consultative Council (NWRCC) – Draft 

Statement of Outcomes – 8 June 2023
Sent to the MO 06 July 2023

Action date

Recommendations - That you:
1) agree to the draft statement of outcomes from the meeting of the

NWRCC held on 8 June 2023
agreed/ not agreed

2) agree that the Department of Employment and Workplace
Relations circulates the draft statement of outcomes to meeting
participants for out-of-session endorsement, 

agreed/ not agreed 

Signature:
______________________________________ ___ /___ / 2023

MO Comments

Executive summary 
1. The department seeks your agreement to circulate the draft statement of outcomes to participants

provided at Attachment A.
2.

Key points 
3. You chaired an in-person meeting of NWRCC on 8 June 2023, at Parliament House in Canberra.
4. The draft statement of outcomes are at Attachment A for your agreement.
5. Once agreed, the department will circulate the draft statement of outcomes via email to the meeting

participants, for their out-of-session endorsement.
6.
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Page 2

Government policy issues and impact on other portfolios 
7. The purpose of the meeting was to provide an update to the NWRCC members as key stakeholders

on the proposed workplace relations reforms being considered for introduction later in 2023.
8.

Key risks and mitigation 
9. Although the confidential nature of discussions at NWRCC was emphasised at the meeting, there is a

risk that members might leak confidential information, including the draft statement of outcomes.
10. To mitigate this risk, the draft statement of outcomes clearly states that the paper is confidential, and

cannot be shared outside of the 8 June 2023 NWRCC meeting participants.

Stakeholder consultation 
11. Department executives have reviewed the draft outcomes.
12. NWRCC participants will have the opportunity to review the draft outcomes when they are circulated

for out-of-session endorsement.

Attachments 
Attachment A NWRCC Draft Statement of Outcomes – 8 June 2023

Clearance
Primary Contact Officer: 
Workplace Relations Consultation Branch 
| WR | Safety and Industry Policy

  
Ph: 
Mobile: 

Clearance Officer:   
| WR | Safety and Industry Policy Ph:  
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PROTECTED PROTECTED 

PROTECTED 

Meeting Date: 16 June 2023 

Minister Talking Points  

Stakeholder Meeting – Business 

Morning – Opening remarks (10.30am-10.40am) 

• Thank you all for travelling to Canberra to be part of this important

discussion.

• This meeting is being held in confidence, but I hear your concerns on sharing

some of the information with trusted advisors. That is why we have

provided an updated Deed of confidentiality.

• If you have any questions on this, please speak to someone from my

Department.

• Last year, this Government demonstrated our commitment to improving

Australia’s workplace relations framework through the Paid Family and

Domestic Violence Leave Act and the Secure Jobs, Better Pay Act.

• This year, I introduced the Protecting Worker Entitlements Bill to make

further necessary improvements to the system.

• I am now considering the introduction of a package of reforms in the Spring

2023 sittings, to close loopholes in the workplace relations system that

disadvantage workers and create unfair market conditions.
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PROTECTED PROTECTED 

PROTECTED 

• There are a number of measures that aim to address job insecurity  –

reforms to better protect gig and labour hire workers in particular will

demonstrate our seriousness about stamping out insecurity and unfairness

in all parts of the labour market.

• There are three key objectives to this package of proposed measures.

• First, leveling the playing field for workers and businesses.

• For some workers, self-employment, contract and gig work is the preferred

working arrangement, as it allows them to maintain a high level of control

over their hours and how they participate in the workforce.

• The proposed measures will aim to level the playing field for workers by

restoring security and fair wages for non-traditional forms of work.

• They will level the playing field for business by closing the loopholes that

can incentivise a race to the bottom on labour costs, while retaining the

flexibility available to businesses in using these types of work.

• The second objective is further safeguarding fair pay and security for

employees.

• Business and workers need to trust that the workplace relations system is

working to support them.

• Establishing proper safeguards and deterrents in the system means workers

have a guarantee they will be fairly paid and businesses can be confident
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PROTECTED PROTECTED 

PROTECTED 

they are not competing against businesses who use exploitation to gain an 

unfair competitive advantage. 

• Third, I am aiming to better ensure safe working conditions with this

package.

• Work-related injuries pose a significant burden on individuals, society and

the economy. All workers, regardless of their occupation or how they are

engaged, have the right to a healthy and safe working environment.

• Workplaces that promote physical and psychological wellbeing regardless of

the industry or type of work are vital to keep the Australian economy

functioning.

Next steps 

• My department will now provide detail on the measures that I am

considering for introduction later this year.

• Later today I will return to listen to your feedback.

• Thank you again for taking the time to participate in today’s discussions –

your views and consideration is an important part of the consultation

process.

• I will now hand over to my department colleagues.

INSTRUCTION: HAND OVER TO  

Document 6

s 22(1)

Minister for Employment and Workplace Relations 
Documents released under FOI - LEX 843 58 of 124



4 

PROTECTED PROTECTED 

PROTECTED 

Afternoon – Minister Discussion (2.30pm-3.30pm) 

• I am eager to hear your thoughts on the policy proposals you have heard

today.

• As a reminder, all views expressed during this meeting are to be kept

confidential.

• We have an hour allocated to go through your feedback. I suggest we

discuss the measures starting with closing labour hire loopholes.

• First off though, does anyone have a brief general comment they’d like to

make?

INSTRUCTION: Ask for brief general comments (10 minutes), then run 

through each measure discussed seeking specific feedback (50 minutes). 

Note – refer to additional talking points table for suggested responses to 

expected questions.  

• I’d now like to target our discussion. I’ll start with comments on closing

labour hire loopholes.

1. Closing labour hire loopholes

2. Definition of employment

3. Employee-like

4. Road transport

5. Unfair contractual terms

6. Standing up for casual workers
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PROTECTED PROTECTED 

PROTECTED 

7. Criminalise wage theft and make changes to civil framework

8. Strengthening rights of entry to investigate underpayments

9. Enhancing delegates’ rights

• Thank you again for your time today – I appreciate your sharing your views

on these proposals.

• I will leave you with the Department to run through the rest of the

proposed measures, and look forward to hearing any feedback you may

have on these.

End 

Document 6

Minister for Employment and Workplace Relations 
Documents released under FOI - LEX 843 60 of 124



Documents 7 to 22 (pages 61 to 85) redacted under section 47C FOI Act

Minister for Employment and Workplace Relations 
Documents released under FOI - LEX 843



Minister for Employment and Workplace Relations 
Documents released under FOI - LEX 843 86 of 124



Yours sincerely 

  
AREEA  
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AREEA’s position is the identification of an arrangement as a genuine service contracting 
arrangement and not that of labour hire, should provide an immediate and unambiguous 
exemption for those arrangements. 

This could be achieved by firming up the ‘contractor test’ in the drafting to expressly direct 
the FWC to not make an order should an arrangement be found as principally for provision of 
a service and not for provision of labour to work for the regulated host. 

2. Subjective judgements on outsourcing arrangements

Also regarding the ‘contractor’ test currently at Division Two, subsection 8(b), AREEA is
concerned by the final criteria item numbered VI, which states:

VI. The extent to which, in the circumstances, the regulated host employs, has
previously employed, or could employ employees to whom the host employment
instrument applies, applied or would apply.

While the other factors (I – V) within the ‘contractor test’ require the FWC to make objective, 
factual findings about the nature of the commercial and employment arrangements subject to 
the application, this final criteria item is not aligned with those principles. 

Rather, it opens the door for FWC members to make subjective determinations about the 
capacity, strategy or general appropriateness for the client or host business to have 
outsourced that function to a service contractor in the first place. 

Technically, any business could employ anybody, provided their industrial instruments allow 
for it, but there are myriad commercial and operational reasons as to why they might choose 
to outsource that function for a specialist contracting business to perform. 

Deleting this criteria item would restore the ‘contractor test’ to an objective determination on 
facts of the arrangements before the FWC, and avoid the tribunal becoming a forum in which 
businesses routinely have to justify their reasons for engaging service contractors to perform 
outsourced functions. 

3. Treatment of leave payments

At COIL, Department officials confirmed it was the intent of the legislation that employers
subject to a ‘Regulated Labour Hire Arrangement Order’ would be required to pay all forms of
leave payments at the ‘Protected Rate of Pay’.

This is highly problematic and may result in severe unintended consequences including on
the market values of both publicly listed and private companies.

As you are well aware, some types of leave (annual leave and long service leave) are
accrued throughout an employee’s employment and then held over to be paid at a future
point in time. Businesses are required to account for this untaken leave balance as a
contingent liability in their financial statements.

If these types of leave were to be required to be paid at the ‘Protected Rate of Pay’, the
making of any ‘Regulated Labour Hire Arrangement Order’ would instantly lift the value of
liabilities being carried by that particular business, markedly impacting its balance sheet and
affecting the market value of that business.

Considering some of the larger labour hire firms have thousands of employees on their
books and carry multiple millions of dollars in leave liabilities, such a change in market value
could be drastic. If that firm was publicly listed (of which many are), the Government’s policy
in relation to labour hire pay orders could have the unintended impact of distorting public
markets.
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Further reasons this approach is highly problematic include: 

a) Long service leave and annual leave is paid-out upon an employee ceasing to be
employed with a particular business. Labour hire companies are required to pay this
amount – it does not fall upon the responsibilities of any prior host employer of that
employee, and any unexpected cost increases is not recoverable by labour hire firms
from current or former clients.

It would be a perverse outcome if labour hire employers were required to pay
significant lump sums for any accrued LSL, annual leave and (potentially) redundancy
entitlements on the enterprise agreement rates of affected employees’ most recent
hosts. If the variability was large enough, this could send some firms insolvent.

b) In the (relatively common) scenario a labour hire employee works for several host
businesses in any one year, it would be very difficult for their direct employer to
ascertain the rate of pay that their annual leave be paid in the event they took leave or
had their accrual paid out at termination of their employment.

No payroll system in the country is configured to account for differing rates of pay
within an annual period of any other period. They simply calculate leave accrued
against hours worked, via historical practices. There would be no practical way a labour
hire firm could account for that variability, leading potentially to non-compliance issues.

c) If the legislation does intend for leave to be paid at the Protected Rate of Pay of the
most recent host business, this would likely drive unproductive behaviour. For instance,
an employee planning to take a long holiday or planning to leave the employment of a
labour hire firm, might wait until they are deployed to a ‘high paying host’ before
executing that action to maximise the value of their leave payments.

In summary, the proposed approach is simply unworkable. 

There are some forms of leave that practically work as an entitlement provided at the time it 
is taken – namely, personal leave (sick / carer’s leave) and family and domestic violence 
leave. AREEA believes it is appropriate for these types of leave to be paid at the Protected 
Rate of Pay, due to the underlying principle that those leave types are paid as if the 
employee was at work. 

However, it is AREEA’s position that payment for annual leave and LSL must revert to the 
rate of pay found within the industrial instrument that directly underpins the employment of 
that individual. 

For most labour hire workers, this would mean they receive the higher rate of pay for hours 
actually worked (and when sick or taking FDV leave) and receive their ‘normal’ rate of pay 
when taking and/or cashing out annual leave and LSL. 

4. Non-monetary benefits captured in ‘Protected Rate of Pay’

At COIL, Department officials also clarified that the ‘Protected Rate of Pay’ will be taken to
mean the ‘Full Rate of Pay’ as defined within s 18 of the Fair Work Act.

Referring to that definition, this would include (a) incentive-based payments and bonuses; (b)
loadings; (c) monetary allowances; (d) overtime or penalty rates; (e) any other separately
identifiable amounts.

AREEA urges you to consider the use of “base rate of pay, plus any clearly identifiable
loadings and penalties” as a more appropriate basis for labour hire pay orders.
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Should you choose to move forward with ‘Full Rate of Pay’, we have concerns about “(e) any 
other separately identifiable amounts” being included within the definition of ‘Protected Rate 
of Pay’.  

We also have serious concerns about the following provision found at 4(b) and 5(b) in 
relation to the ‘Meaning of Protected Rate of Pay’: 

Includes the amount of money that is reasonably equivalent to benefits (other 
than an entitlement to a payment of money) that would be provided to the 
employee if the host employment instrument covered by the regulated labour hire 
arrangement order were to apply to the employee. 

AREEA believes this is an extreme and unnecessary overreach and will cause significant 
complication and confusion. 

When asked to explain the intent of this provision, in COIL a Department official confirmed 
the expectation was labour hire employers would be required to assess any non-monetary 
benefits paid to direct-hired employees of the host business, calculate a monetary value for 
that benefit, and include that in the pay of the labour hire employee. 

The example used was that of a labour hire firm being required to work out the monetary 
value of shares in a private business, in the event the comparable direct-hired employees of 
the host were partially paid in shares. 

Frankly, that expectation is ludicrous. 

While we accept it would be unusual for something like employee share schemes to be 
included in an enterprise agreement, those types of terms are not unheard of.  The 
employers at COIL were stunned at the Department’s assertion that it was a reasonable 
expectation that a labour hire firm could be required to calculate the monetary value of 
something as fluid as shares in a private company, at every pay cycle for each employee. 

AREEA believes fairness for labour hire workers would clearly be achieved if they were 
entitled to everything under the definition of ‘Full Rate of Pay’ except for “(e) any other 
separately identifiable amounts”. 

We recommend clarifying that in the draft legislation, as well as removing the draft provision 
found at 4(b) and 5(b) under ‘Meaning of Protected Rate of Pay’. 

AREEA thanks you for your consideration of these proposed technical amendments. I can be 
reached on  or via  to discuss. 

Best regards, 

Australian Resources and Energy Employer Association (AREEA)  
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16 October 2023 

Dear Members of Parliament and Senators 

We seek your support in opposing the government’s Fair Work Amendment (Closing the Loopholes) 
Bill 2023. 

As Australia’s leading business groups, representing the employers of millions of people, we are 
united in our concern that the proposed changes will hurt the very people the government says it 
wants to support. They will:   

 Shut down small businesses and take away the rights of contractors to be their own boss;

 Drive up the cost of living and housing;

 Reduce the take home pay of casual workers, and cut the number of casual jobs;

 Hamper our economic recovery efforts; and

 Reduce competition, productivity and innovation.

The business community is united in its view that the Bill is unworkable.  No amendments will fix this 
Bill. 

Splitting non-controversial and unrelated matters from the Bill as has been proposed by some 
Senators is supported as these matters deal with specific issues for which there is a clear problem 
to be solved. 

We encourage you to reiterate this position as the Bill comes for debate in the parliament. 

We are also concerned that there are many unanswered questions about the Bill, which puts the 
parliament in a difficult position when attempting to make an informed decision.  The Regulatory 
Impact Statement is fundamentally flawed, and the real scope of the Bill cannot be determined as 
hundreds of key decisions are left to regulations, the Fair Work Commission, yet to be determined 
codes or the unilateral power of the Minister. 
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If the government believes there are loopholes that need fixing, then it must: 

 Be open and transparent about the problems it aims to solve;

 Work with all parties in a public way to find solutions; and

 Undertake a thorough and independent impact analysis for workers and businesses of any
proposed changes.

Only when those steps have been taken, can the parliament be certain it has the full information 
before it on which to make an informed decision. To be clear, the parliament should not entertain 
consideration of the Bill in the absence of these steps. Further, the Government must not attempt to 
undermine the already inadequate consultation process by putting the Bill before the Senate this 
year.  

We want to deliver sustainable wage increases, more jobs and collaborative workplaces, but this Bill 
is the wrong step at the wrong time. 

Yours sincerely 

Australian  
Resources and  
Energy Employer 
Association 
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Loopholes) Bill 2023. The survey also found that nearly two-thirds of people agreed that the 
government is attempting to introduce too many workplace relations changes all at once. 

Passing these Bills now will ensure that these urgent issues are dealt with, and that further time is 
permitted to scrutinise the remaining parts of the Government’s major workplace relations reforms. 

The remainder of the Government’s Bill remains fundamentally flawed. 

Making amendments to the Bill, whilst well intentioned, will likely add to the complexity of the 
legislation and make it harder for businesses to understand and apply.  

That means more administration and complexity for businesses and higher costs for customers, 
which will come at a time when they are least affordable. 

We urge you to support the four Bills that have passed the Senate and support measures to pass 
them through the House of Representatives.  
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From:
To:
Subject: Response to Workplace Relations Minister Tony Burke
Date: Thursday, 31 August 2023 3:40:30 PM
Attachments: 20230831 MEDIA RELEASE Response  to  Workplace  Relations  Minister Tony  Burke.pdf

CAUTION: This email originated from outside of the organisation. Do not click links or open
attachments unless you recognise the sender and know the content is safe.

Hi 

Hope you are well. 

Below is a copy of the media release we just released in response to Minister Burke's
National Press Club address earlier today. 

Looking forward to engaging post the bill being introduced on Monday. Please let me know
if there is anything we can assist with in terms of consultation in the meantime.

Cheers, 

MEDIA RELEASE

THURSDAY, AUGUST 31, 2023

Response to Workplace Relations Minister Tony Burke
Statement by Chief Executive Officer Steve Knott AM, Australian Resources & Energy Employer
Association:

AREEA acknowledges Workplace Relations Minister Tony Burke’s comments at the National Press Club today in
relation to consultations and engagement with our association and members on the forthcoming industrial
relations amendment bill.

AREEA has been involved in official and unofficial consultations with Minister Burke, his office and the
department for several months to ensure the employment and operational interests of Australia’s resources and
energy sector are well understood during development of the Albanese Government’s next suite of IR policies.

This included meeting with a delegation of CEOs representing specialist contracting service member companies,
to ensure the clear distinction between traditional labour hire arrangements and specialist contracting would be
reflected in the “Same Job, Same Pay” policy.

AREEA does not support the policy in principle. However, Minister Burke’s reception and response to the needs
of AREEA’s service contractor members – who are the lifeblood of the resources and energy sector – has been
encouraging.

We will reserve our judgment until we see the Bill and look forward to a robust policy debate.

No doubt some elements of the Bill will be better for AREEA’s engagement and representation with Minister
Burke on behalf of members.
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MEDIA CONTACT: Matt Fynes-Clinton, 0409 781 580 or media@areea.com.au

Unsubscribe from future messages from this publisher.
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BRIEF:  ‘Closing the labour hire loophole’ 
Selection of Practical Issues 

This document contains a selection of practical issues that would arise from the drafting of Part 6: 
Closing the Labour Hire Loophole within the Fair Work Legislation Amendment (Closing 
Loopholes) Bill 2023.  

It is intended to be a high level, general summary and not exhaustive of AREEA’s concerns with 
this Part or the entire Bill. 

Issue 1: Placement of the ‘contractor test’ 

Problem: 

‘Closing the Labour Hire Loophole’ allows for applications to be made against businesses that are 
not labour hire businesses, and in that circumstance, the onus would be on the business to 
demonstrate that it is providing a service in order to avoid an order being made. 

In Practice: 

• A service contractor is engaged by a mine operator to provide a specialist service. An
application is made by a relevant union for a Regulated Labour Hire Arrangement Order on
the basis the mine operator has an Enterprise Agreement in place that could cover the
employees of the contractor directly and the contractor is not a small business.

The Contractor is required to provide evidence to the FWC that it has been engaged wholly
or principally for the provision of a service and not for the provision of labour. This involves
submissions demonstrating alignment to the test factors in the Act, proving the business is a
contractor, not a labour hire operator for the purpose of the application.

The FWC is satisfied that it is not fair and reasonable to make an order based on meeting the
‘contractor test’. The application is dismissed.

• This scenario appears to be how the Government sees the ‘contractor test’ working in
practice. Applications can be made against contractors and the contractor effectively has a
‘reverse onus of proof’ to avoid an order being made. Not only does a contractor need to
prove they are indeed a contractor, the FWC would need to be convinced that, on balance,
this is enough to deem it ‘not fair and reasonable’ to make an order.

• As a result, specialist contractors cannot tender for work with certainty that the rates they
quote will be the rates incurred. More broadly, this trend damages productivity and efficiency
across the economy.

Solution 

Add new subsection 1(d) to Section 306E stating “The employer is not a Services Business”. Move 
the factors from subsection 8(b) to the new subsection 1(d) as criteria indicative of a Services 
Business. 

This would mean the FWC would need to be satisfied a workplace arrangement is not wholly or 
principally for the provision of a service before it could move forward with making an order. 

This would make the ‘contractor test’ a threshold issue instead of a ‘consideration’ of what is ‘fair 
and reasonable’. It would also send a clearer message to parties who would make applications, 
that these provisions of the Act are narrowly intended for labour hire arrangements only. 
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Issue 2: There is a ‘catch all’ clause in the contractor test 

Problem: 

The final criteria item in the proposed ‘contractor test’ will work as a ‘catch all’ clause, effectively 
allowing the FWC to disregard any evidence that a commercial arrangement is for provision of a 
service and not principally for provision of labour, and to instead make subjective judgements on 
the appropriateness of outsourcing in the first place. 

The final factor (VI) under Part 6, Division 2, Section 306E, is set out as follows: 

VI. The extent to which, in the circumstances, the regulated host employs, has
previously employed, or could employ employees to whom the host employment
instrument applies, applied or would apply.

In Practice: 

• A service contractor is engaged by a mine operator to provide a specialist service. An
application is made by a relevant union for a Regulated Labour Hire Arrangement Order on
the basis the mine operator has an Enterprise Agreement in place that could cover the
employees of the contractor directly and the contractor is not a small business.

• The contractor provides submissions that satisfy the FWC that it is ‘wholly or principally
providing a service’ against the first five criteria items under subsection 8(b) – i.e. the
objective test against supervision, control, statutory obligations, equipment and so forth.

• The FWC cannot assess the sixth criteria (VI) on the submissions of the contractor alone. It
requests submissions from the client (or ‘host’) about its historical business practices,
previous employment at its workplace, history of outsourcing, and any other information it
may find relevant.

• Despite finding the business is providing a ‘service’ to the client, the FWC nonetheless
decides it is “fair and reasonable” to make an order, because the client used to employ
people directly to do that work several years ago and could still do so under its existing EA.

• This scenario appears to be what 8(b)(vi) is intended to achieve - allowing the FWC to
override the fact a business is providing a service and not labour hire, but make an order
based on subjective views about the appropriateness or otherwise of outsourcing the
function.

o To that end, 8(b)(vi) will result in outcomes that are not aligned to the policy intent. It
corrupts the ‘contractor test’ from being an assessment of the service being provided to
instead be a moral judgement on why the service was engaged in the first place.

Solution 

Remove factor (VI) from the criteria for determining whether an arrangement is for labour or for a 
service. It is clunky, confusing, adds nothing and undermines the entire purpose of the ‘contractor 
test’. 
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Issue 3: Treatment of leave 

Problem: 

The expectation is that labour hire employers (or contractors) subject to ‘Regulated Labour Hire 
Arrangement Orders’ would pay out all forms of leave, including annual leave and long service 
leave, at the ‘Protected Rate of Pay’. 

The result of this is labour hire businesses will never be able to calculate with any degree of 
certainty what the value of leave liabilities in their business is. It will also drive unproductive 
behaviours such as employees waiting to be deployed to a ‘high paying’ site before taking all their 
leave (or resigning and cashing out their leave entitlements). 

In Practice: 

Company A is a large labour hire company. It has 5000 employees covered by 5 different EAs. 
Company A is also subject to a number of Regulated Labour Hire Arrangement Orders in various 
workplaces where the host also has EAs that could cover Company A employees directly. 

The following scenarios are all encountered by Company A: 

• An employee is a permanent who has been working for Company A for 10 years. During that
time they have been moving around various sites. Since the new labour hire provisions took
effect, they have worked at 4 different sites all with orders in place. That employee resigns
from employment with Company A, requiring 10 weeks of long service leave and 6 weeks of
accrued annual leave to be paid out. Various problems arise for Company A:

o What rate of pay should the entitlements be paid out? There are five different rates to
consider (the employee’s actual EA terms + varying terms of four different clients). No
payroll system ever developed is able to allocate different rates of pay against different
hours of leave accrued. Even if a system was able to do so, how does Company A
account for LSL which is an entitlement based upon 10 years’ service?

o For most of the employee’s time with Company A, they have been charged out at a rate
reflective of Company A’s labour costs at the time (as per its own EA). Now the employee
is leaving employment, Company A is required to pay entitlements at the rates of pay
within client enterprise agreements, making the employee’s time working with Company
A unprofitable for the company. This puts in jeopardy the employment of others within
Company A as it makes engaging them uncommercial.

• Another employee is a permanent who has also worked for Company A for 10 years and is
planning on leaving employment. They request to be transferred to a client site subject to a
more attractive Regulated Labour Hire Arrangement Order, and then resign one day after
commencing there. As a result, Company A is required to payout the entitlements at the
higher rates of pay, even though the employee had only spent one day at the site.

• Another permanent employee wants to take a four-week holiday to Europe. They await
transfer to a higher paying client workplace before putting in their request for leave. This
practice becomes common and, before long, there is a disproportionate number of
employees requesting long periods of annual leave from higher paying client workplaces
than lower paying client workplaces.

• Company A has 380,000 hours of accrued leave liability (average of 76 hours or two weeks
per employee). Under the terms of its own enterprise agreements (paying $50 per hour on
average), the liability was recorded on Company A’s balance sheet as $19 million. Company
A now has 12 LH Arrangement Orders made against it. How does Company A account for
the value of its leave liability? Company A is listed on the ASX as a public company, how
does the market calculate its true value with such great variability in its liabilities?

Solution 
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Amend the legislation to clarify that: 

• Personal leave (sick / carer’s leave) and family and domestic violence, leave should be paid
at the Protected Rate of Pay, due to the underlying principle that those leave types are paid
as if the employee was at work; and

• Payment for annual leave and LSL reverts to the rate of pay found within the industrial
instrument that directly underpins the employment of that individual.

Issue 4: Full Rate of Pay 

Problem 

Relying on the ‘Full Rate of Pay’ as defined in the Fair Work Act creates issues with ‘double 
dipping’ as well as complexities for employers in breaking down all relevant payment types with 
host’s enterprise agreements. 

In Practice: 

• Company B is a labour hire company subject to various Regulated LH Arrangement Orders.
Several mining clients have terms in enterprise agreements that set out (or refer to policies
that set out) productivity bonuses.

o Company B has hundreds of employees that transition in and out of their clients’
workplaces for varying periods of work, on demand. Typically, anywhere from 2 weeks to
3 months. Because the orders are based upon ‘full rate of pay’ including “any other
separately identifiable amount”, Company B is required to account for the productivity
bonuses paid by their clients to clients’ direct employees, and somehow breakdown an
amount that should be payable to Company B’s employees.

o Some clients pay these bonuses to their employees at the end of every half-year period
based upon the volume of commodity extracted within that period. Do all of Company B’s
clients have an obligation to advice Company B what those bonuses are at ever half year
interval? How does Company B breakdown a half year bonus into an hourly rate or day
rate?

o Some clients pay these bonuses monthly based on commodity volumes. Does Company
B have to wait until it is advised of these bonus figures before it can proceed with its
monthly payroll processes? What would this do, in terms of red tape and delays involved
in paying its own people?

• Note: these types of issues arise the same concepts are applied to all types of discretionary
payments not made within regular systematic payroll processes.

• Company C supplies hundreds of labour hire employees to dozens of client workplaces. All
are subject to LH orders. All clients practice ‘rolled up rates’ in which the ‘full rate of pay’ is
accounted for in a single dollar figure and not split out in their Enterprise Agreements. As a
result, Company C must make hundreds of additional calculations within each payroll period
to ensure they are paying their people the exact amounts they are entitled to.

Solution 

• Require the FWC to set out which pay components in the nominated Regulated Host
enterprise agreement would form the ‘Protected Rate of Pay’ when making orders.

• As a default, the FWC should be directed to consider base rates of pay PLUS any clearly
identifiable penalties, allowances and other payments that can be reasonable and efficiently
passed on to the labour hire employees.
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To:
Cc:
Subject: AREEA position on service contractor amendments
Date: Tuesday, 14 November 2023 6:43:56 PM
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CAUTION: This email originated from outside of the organisation. Do not click links or open
attachments unless you recognise the sender and know the content is safe.

Dear 

Thanks for your time this morning.

Red line issues

AREEA’s “red line issues” are as follows:

1. Moving the ‘contractor exemption’ from subsection 306E(8)(b) to subsection
306E(1)(d) – confirmed, as per the drafting amendments you shared with us
today.

2. In the amended drafting there are two ‘factors’ that must both be removed in their
entirety:

a. What would be the new 306E(7A)(f), which states “the extend to which, in
the circumstances, the regulated host employs or has previously employed
employees to whom the host instrument applies or applied;

and
b. What would be the new 306E(7A)(g), which states “any other matter the

FWC considers relevant”.

You indicated the Government may be willing to remove factor (f) – that would be
necessary to get AREEA’s support.

Having had some time to think about (g)… this is a new ‘factor’ added in, which literally
and practically will allow the FWC to consider anything it finds relevant. This may very
well include the types of host/client workforce practices, both historic and future, that we
are seeking to avoid by removing factor (f).

Our position is the ‘multifactor test’ must be confined to the existing first five factors
which are clearly defined and represent objective analysis of the specific working
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arrangement.

We are unable to accept the new factor (g) and the inclusion of such a broad
discretionary term would undermine the intent of the rest of the test. It would erode any
certainty that would be provided to service contractors by the first five factors.

If we can achieve the above AREEA can move forward with the Government and
provide a draft statement asap.

Secondary matters

Definition of labour hire

For additional context as to why we need to keep the multifactor test ‘tight’… some key
AREEA members are asking why a ‘clear definition’ of labour hire cannot be included in
the provisions – such as the definition used in the Victorian LHL laws (endorsed by
Andrew Stewart before the Committee on Friday). In their view, the ‘ideal’ approach
would be to include a clear definition of labour hire and rely upon the multifactor test to
guide the FWC to settle disputes.

To assist AREEA in managing the expectations of our members, could you please
confirm the Government’s view on inserting a definition of labour hire:

1. Did the Department consider this before landing on the current version of the bill?
2. Is inserting a definition of ‘labour hire’ something that could be revisited as part of

these negotiations?

Very brief responses on the above would suffice.

Leave payments

The issue of leave is very significant for labour hire firms. While you are moving in the
right direction, the fundamental issue has not been dealt with, namely that labour hire
firms could not determine with any certainty, what the value of their contingent leave
liability is on their balance sheets, at any one point in time.

We encourage the Government to continue investigating this issue and the commercial
impacts on labour hire firms and their employees, should it not be adequately dealt with.
In our view, a re-think is required on whether leave entitlements should or could
practically be paid at the protected rate of pay upon termination, in any circumstances,
without risking sending labour hire firms bankrupt.

Notwithstanding the above, AREEA considers the issue of leave an economy-wide (all
sectors) issue and resolving this is not a condition on our support for the amendments
made to exempt genuine contractors.

Kind regards,
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From:
To:
Subject: **CONFIDENTIAL** AREEA draft statement - service contractors
Date: Wednesday, 15 November 2023 8:40:27 PM
Attachments: AREEA - draft statement - service contractors.docx

CAUTION: This email originated from outside of the organisation. Do not click links or open
attachments unless you recognise the sender and know the content is safe.

Hi 

Draft statement attached.

Cheers,
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MEDIA RELEASE 

XX November 2023 

DRAFT | CONFIDENTIAL | NOT FOR FORWARDING 

*Subject to ongoing negotiations with Government

Service contractors exempted from labour hire laws 
Contracting businesses delivering services to mining, energy and all other sectors of the Australian 
economy will be exempted from proposed new labour hire regulation following negotiations between 
AREEA and the Albanese Government. 

In significant amendments to the Government’s “Closing Loopholes Bill”, sighted by AREEA and set to 
be introduced to the Lower House of the Australian Parliament, the Fair Work Commission (FWC) will 
be unable to make labour hire pay orders where businesses are found to be providing a service to a 
client rather than supplying labour. 

“This is the guarantee AREEA has fought long and hard for on behalf of the Australian resources and 
energy industry,” chief executive Steve Knott AM, said. 

“For 105 years AREEA has been the recognised industrial relations advocates for Australia’s resources 
industry. This includes mining and energy producers, alongside all service contracting sectors that form 
the lifeblood of the resources sector’s supply chain. 

“With the Government committed to passing its “Closing Loopholes Bill” into law, protecting the 
resources and energy sector supply chain has been the overwhelming priority for AREEA and its broad 
national membership. 

“The industry cannot operate without contract mining and petroleum production services, maintenance 
service contractors, shutdown service providers, facilities management providers and other specialist 
service providers – none of which are “loopholes” to circumvent client enterprise agreement rates. 

“These contracting arrangements are essential to the resources and energy projects that account for 
15% of national economic output, enabled the Federal Government to deliver its $22 billion Budget 
surplus and, according to the ATO, pay more tax than all other sectors combined.” 

The amendments to Part 6 of the “Closing Loopholes Bill” (relating to labour hire) will prevent the FWC 
from making a labour hire pay order where it finds a business is wholly or principally providing a 
service, rather than the supply of labour. 

A tight criteria will direct the FWC to examine whether a business is providing a service or providing 
labour – focusing only on factual matters of supervision, control, provision of equipment, statutory 
obligations and whether the work is of a specialist or expert nature. 

The improvements to the bill come after months of constructive talks with Employment and Workplace 
Relations Minister Tony Burke and department officials, where AREEA and key contracting members 
provided the Government with practical examples on the differences between service contracting and 
labour hire in the resources sector. 
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“AREEA’s century-long expertise in industrial relations was pivotal in consultations with Government as 
we brought forward a compelling case to carve out specialist service contractors from the proposed 
labour hire legislative reforms,” Mr Knott said. 

“These negotiations have been complex, extensive and not without challenges. That said, AREEA and 
Minister Burke have engaged in such consultations in good faith with due regard for necessary 
confidentiality measures. 

“The resulting amendments have been legally reviewed by both internal and external counsel, 
confirming the service contractor exemption provisions would be significantly improved and ensure only 
those businesses principally providing labour to clients could be captured by future orders. 

“AREEA commends Minister Burke for responding to the concerns of our members that the 
Government’s labour hire proposals threatened to apply far more broadly and potentially devastate the 
resource sector’s supply chain. 

“We trust the forthcoming amendments will remedy what the Minister has described as “unintended 
consequences” of the Closing Loopholes Bill for service contractors.” 

MEDIA CONTACT:  or media@areea.com.au 
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From:
To:
Cc:
Subject: **CONFIDENTIAL** AREEA - service contractors
Date: Friday, 17 November 2023 4:36:50 PM
Attachments: image001.jpg
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CAUTION: This email originated from outside of the organisation. Do not click links or open
attachments unless you recognise the sender and know the content is safe.

Hi 

As you know, AREEA has spent the past few days carefully canvassing the terms of our
government negotiations with a select group of key members.

This selected group include some of the sharpest IR legal minds

This is made even more important given the firm language in our draft press statement,
namely that our good faith negotiations have “delivered” the exemption our industry has
been asking for.

We have the broad support of this group to proceed, on the basis that two significant
drafting issues are addressed.

The current drafting at section 306E(8) is as follows. I’ve underlined the two parts that
our members have issues with.

(b) whether the performance of the work is or will be wholly or principally for the provision of a
service, rather than the supply of labour, to the regulated host, having regard to:

1. “Wholly or Principally”

While not ideal, the use of this term is not a huge problem in the context of the
current bill, given it all falls within the broad mix of what is “fair and reasonable”.
Because the amendments we have negotiated will move this provision up to be a
“threshold issue” underneath subsection 1, the use of “wholly or principally” is
too firm. The burden of proof would be too firmly on evidence that performance
of work is for a service.

We need this to reflect a more neutral / balanced consideration of service vs
labour hire. In many circumstances, the FWC need to use its discretion on
balance to make a decision about the nature of the work – “wholly or principally”
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From:
To:
Subject: For discussion
Date: Monday, 20 November 2023 2:32:31 PM
Attachments: MCA advice - Proposed amendments to the Fair Work Amendment (Closing Loopholes) Bill - 3 November

2023 Casuals.pdf

CAUTION: This email originated from outside of the organisation. Do not click links or open
attachments unless you recognise the sender and know the content is safe.

See bottom of page 2, start page 3, r.e. legislative notes.
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FAIR WORK LEGISLATION (CLOSING LOOPHOLES) BILL 2023 

PROPOSED GOVERNMENT AMENDMENTS 

3 November 2023 

CASUAL EMPLOYMENT 

The government has indicated that it will amend the Bill in three ways:1 

1. Remove section 359A of the Bill – the “misrepresentation” penalty provision.

2. Amend the definition of casual at section 15(3)(b) to provide that no one factor in paragraph

15A(2)(c) is determinative of status

3. Add a note explicitly stating that it is possible under the provisions to be a casual with a wholly

regular pattern of work; and also no firm advance commitment to continuing or indefinite work.

Each of these proposals is considered below. 

1. Remove the “misrepresentation” provision

This amendment will remove a punitive penalty ($93,000 maximum), but does not address the 

underlying issue, which is the complexity of the definition. 

• It removes the penalty for “unreasonable” misrepresentation of casual status, but all other

restrictions in the Bill on casual employment remain, including those that apply to “accidental”

mis-classification.

• The complex, 3-page, 15-factor definition of “casual employee” still remains.

• There is no reason to change the existing definition, which was introduced in 2021. The

proposed new definition is inordinately more complex and will restrict the ability for business

and workers to continue with their existing casual arrangements.

Even if penalties do not apply to “misrepresenting” a relationship as “casual”, an employer will still be 

in breach of the legislation (and exposed to penalties) in the event they misclassify employees under 

the new definition (even if the employee wants to be casual). No responsible business would 

intentionally do this. 

• First, any failure to provide benefits of permanent employment to a misclassified employee

(e.g. annual leave, notice of termination and redundancy pay) will enliven the risk of an

underpayment (particularly on termination of employment). Under the Bill’s compliance and

enforcement provisions, civil penalties for a breach of the NES would be increased fivefold to

$93,900 per contravention (or $939,000 for a ‘serious contravention’, the test for which has

been lowered by the Bill to one of mere ‘recklessness’).2 In addition, if the contravention is

associated with an underpayment, the pecuniary penalty could be increased fivefold again

(i.e. $469,500, or $4,695,0000 for a serious contravention) or to three time the underpayment

amount, whichever is greater.

• Second, employers may incur penalties for accidentally misapplying the unworkable definition

even if no underpayment arises. This is because the general protections already provide that

1 Email from Minister’s Office, 30 October 2023 
2 Fair Work Act 2009 (Cth), s 44; proposed new section 539(2), item 1 of the table. 
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a person must not make false or misleading representations about the workplace rights of 

another person (e.g. the fact that the person is a casual employee and does not receive 

certain entitlements as a result).3  

• Third, under the new definition, employers may be exposed to claims that they misclassified

employees as ‘casuals’ in order to prevent the exercise of workplace rights available to

permanent employees, in breach of the general protections.4 Perversely, it would be nearly

impossible for employers to discharge the reverse onus of proof and rebut this claim. This is

because, invariably, it will always be the case that a reason for classifying someone as a

casual is to “prevent” them being treated as permanent.

The section of the Bill that will be removed is as follows: 

359A Misrepresenting employment as casual employment 

(1) A person (the employer) that employs, or proposes to employ, an individual must not
represent to the individual that the contract of employment under which the individual is, or
would be, employed by the employer is a contract for casual employment under which the
individual performs, or would perform, work other than as a casual employee.

Note: This subsection is a civil remedy provision (see Part 4-1). 

(2) Subsection (1) does not apply if the employer proves that, when the representation was
made, the employer reasonably believed that the contract was a contract for employment
as a casual employee.

(3) In determining, for the purpose of subsection (2), whether the employer’s belief was
reasonable:

(a) regard must be had to the size and nature of the employer’s enterprise; and

(b) regard may be had to any other relevant matters.

2. Amend the definition of casual at section 15A(3)(b) to provide that no one factor in

paragraph 15A(2)(c) is determinative of status

• This amendment changes nothing. Section 15A(3)(b) of the Bill already states that:

“the conditions referred to in paragraph (2)(c) must all be considered but do not necessaily all 
need to be satisfied for an employee to be considered as other than a casual employee…” 

• The amendment therefore serves no purpose. The Department of Employment and

Workplace Relations confirmed at Senate Estimates on 25 October 2023 that: 5

“… at the end of the day the question really is: did you have a firm advance commitment? That 
isn't going to be answered by any one of these factors in (2)(c) individually, which is why I 
should note that paragraph (3)(b), on its present drafting, does say that not all of the factors 
need to be satisfied.” (emphasis added) 

• In other words, the Bill already does what the amendment purports to do. The amendment is

pointless.

3. Add a note explicitly stating that it is possible under the provisions to be a casual with a

wholly regular pattern of work, and also no firm advance commitment to continuing or

indefinite work.

• We understand that the “note” will simply be a legislative note in the Bill to this effect.

Regardess of what the note says, it will be of no practical effect.

3 Fair Work Act 2009 (Cth), s 345.  
4 Fair Work Act 2009 (Cth), s 340(1)(b). 
5 Stephen Still, Department of Employment and Workplace Relations, Senate Education and Employment Legislation 
Committee, 25 October 2023 
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• A legislative note is not actually part of the substantive provisions of legislation. The Office of

Parliamentary Counsel states that: 6

“Notes…. can be used to explain the purpose, origin or operation of a provision, or to refer the 
reader to related provisions or to definitions of terms used in the provision.” 

• It is well-established that notes cannot change the substance of the legislation itself. If they

contradict the legislation, the legislation must always prevail. For example, the Supreme Court

of Victoria has said:7

Although a note such as this forms part of the Act, it is subordinate to the substantive 

provisions, of which it is merely explanatory or illustrative. 

In some circumstances, a note such as this may be used as an aid to the construction of the 

substantive provision to which it relates. Thus, if two interpretations are open on the text of the 

substantive provision, a note might assist in determining which of the two interpretations was to 

be preferred. As observed earlier, however, if there is conflict between the substantive 

provision and the note, the note must give way. 

• Further, a Full Bench of the Federal Court, in the context of the Fair Work Act, has said:8

“… the fact that a note is part of the Act does not mean that it can govern the meaning of the 
Act. ” 

• As such, the note will only have any work to do if the definition in section 15A is ambiguous or

if multiple interpretations are available.

• However, section 15A unambiguously provides that the presence of a regular pattern of work

(even if it is not uniform and includes fluctuations) indicates the presence of a firm advance

commitment. There is no ambiguity. There are no competing interpretations. So the note has

no work to do. The note is an entirely redundant, token ‘amendment’ that changes nothing.

• This means that, under the Bill, it remains the case that “an employee is a casual employee

only if” they meet the 15-factor test.9 (emphasis added).

• If an employee does not meet that test then they are not a casual, regardless of what any

legislative note says. The note does not change anything.

• The definition in the Bill will still mean that an employee cannot be a casual with a “wholly

regular pattern of work”:10

(1) An employee is a casual employee only if:

(a) The employment relationship is characterised by an absence of a firm advance
commitment to continuing and indefinite work …

(2) For the purposes of paragraph (1)(a), whether the employment relationship is
characterised by an absence of a firm advance commitment to continuing and indefinite
work is to be assessed:

(c) having regard to, but not limited to the following considerations (which indicate the
presence, rather than the absence, of such a commitment)…

(iv) whether there is a regular pattern of work for the employee

(3) To avoid doubt:

6 https://www.opc.gov.au/sites/default/files/2023-01/s13ag320.v55.pdf, page 33 
7 Director of Public Prosecutions v Walters [2015] VSCA 303 at [50]-[51] 
8 CFMEU v BHP Coal Pty Ltd [2015] FCAFC 25 at [118] 
9 section 15A(1) 
10 section 15A 
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(c) “A pattern of work is regular for the purposes of subparagraph (2)(c)(iv) even if it is not
absolutely uniform and includes some fluctuation of various over time…”

• Further, a Full Bench of the Federal Court, in the context of the Fair Work Act, has

• In other words, an employee is a casual only if they do not have a “firm advance

commitment” that can include regular hours. Once they do have regular hours they have a

firm advance commitment and will fall outside of the definition. Because the definition of

casual is defined negatively - an “absence of a firm advance commitment” – then the

presence of any such commitment (such as regular hours) is contrary to the definition.

Implications 

The complex and restrictive definition of “casual employee” will remain and will be no different in 

practice. 

• The definition in the Bill already has 15 separate factors. It is extremely unclear. All the

amendment does is “clarify” that it is unclear.

• The legislative note makes it more complex by contradicting the definition – no business or

worker will be able to rely on the note – it will simply create confusion.

The status of casual employees can still be changed: 

• The Fair Work Commission will still have the power to arbitrate disputes. Because the

definition is weighted in favour of permanent employment (a worker is a casual “only if” they

meet the multi-factor test), the Commission will invariably convert more casuals to pemanent,

as the legislation will require it to do so. This will mean that casuals will lose their 25%

loading.

Existing casual arrangements will no longer be possible: 

• A range of existing arrangements in which casual employees work “regular” hours with a “firm

advance commitment” will no longer be possible. They will be in breach of the Act if they

continue to be classified as “casuals”.

• This will also have flow-through impacts on enteprise bargaining – no responsible business or

union would agree to an agreement that allows for casual employment that is technically in

breach of the definition.

• The Fair Work Commission could also not technically approve such an agreement. The

restrictive nature of the definition means that thousands of existing casual arrangements will

be rendered impossible. This will especially impact the Retail and Hospitality sectors.
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CAUTION: This email originated from outside of the organisation. Do not click links or open
attachments unless you recognise the sender and know the content is safe.

Hi 

As discussed…

AREEA’s internal legal counsel has a serious problem with the drafting in the proposed
new section 1A.

According to my notes, the new section 1A (where we currently are) says this
(emphasis added):

Despite subsection (1), the FWC must not make the order if the FWC is satisfied
that the performance of work is or will be for the provision of a service, rather than the
supply of labour, having regard to the matters in subsection 7(A).

This is quite a different emphasis to the earlier drafting that inserted a new subsection
1(d), that said this:

(d) the performance of work is not or will not be for the provision of a service,
rather than the supply of labour, to the regulated host.

Plus a legislative note that said:

Note: The FWC cannot make a regulated labour hire arrangement order unless
the FWC is satisfied that the performance of work is not or will not be for the
provision of a service, rather than the supply of labour, to the regulated host (see
paragraph (1)(d)).

AREEA prefers the standalone structure, but only if the emphasis reflects what was in
the earlier round. This would lead to the new subsection 1A reading like this:

“Despite subsection (1), the FWC must not make a regulated labour hire
arrangement order unless it is satisfied that the performance of the work is not or will
not be for the provision of a service, rather than the supply of labour, having regard to
the matters in subsection (7A).”

Could you please advise if the above is acceptable?
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From:
To:
Subject: Amendments to Closing Loopholes - Confidential
Date: Tuesday, 21 November 2023 2:05:00 PM

Dear 

Following detailed consultations and discussions with AREEA, the Minister commits to AREEA
that he will amend the Closing Loopholes Bill to:

1. Add a new legislative provision after s 306E(1) clarifying that the FWC must not make a
regulated labour hire arrangement order unless it is satisfied that the performance of the
work is not or will not be for the provision of a service, rather than the supply of labour,
having regard to the multi-factor test.

2. Delete the words “wholly or principally” from the multi-factor test (currently s 306(8)(b),
but will be renumbered).

3. Delete the factor at what is currently section 306(8)(b)(vi), providing further certainty on
how the multi-factor test will operate.

We will continue to consult with you as we progress these amendments.

 – Workplace Relations
Mobile: 
Office of Tony Burke MP
Member for Watson
Minister for Employment and Workplace Relations
Minister for the Arts
Leader of the House of Representatives
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From:
To:
Subject: RE: Amendments to Closing Loopholes - Confidential [SEC=OFFICIAL:Sensitive]
Date: Tuesday, 21 November 2023 2:34:07 PM

OFFICIAL: Sensitive

CAUTION: This email originated from outside of the organisation. Do not click links or open
attachments unless you recognise the sender and know the content is safe.

Hi 

Confirming receipt of your email and confirming the below points reflect the
consultations and discussions to date.

Cheers,

OFFICIAL: Sensitive
From: 
Sent: Tuesday, November 21, 2023 1:05 PM
To: 

Subject: Amendments to Closing Loopholes - Confidential [SEC=OFFICIAL:Sensitive]

OFFICIAL: Sensitive

Dear 

Following detailed consultations and discussions with AREEA, the Minister commits to AREEA
that he will amend the Closing Loopholes Bill to:

1. Add a new legislative provision after s 306E(1) clarifying that the FWC must not make a
regulated labour hire arrangement order unless it is satisfied that the performance of the
work is not or will not be for the provision of a service, rather than the supply of labour,
having regard to the multi-factor test.

2. Delete the words “wholly or principally” from the multi-factor test (currently s 306(8)(b),
but will be renumbered).

3. Delete the factor at what is currently section 306(8)(b)(vi), providing further certainty on
how the multi-factor test will operate.

We will continue to consult with you as we progress these amendments.
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– Workplace Relations
Mobile: 
Office of Tony Burke MP
Member for Watson
Minister for Employment and Workplace Relations
Minister for the Arts
Leader of the House of Representatives

OFFICIAL: Sensitive

Notice:

The information contained in this email message and any attached files may be
confidential information, and may also be the subject of legal professional privilege. If you
are not the intended recipient any use, disclosure or copying of this email is unauthorised.
If you received this email in error, please notify the sender by contacting the department's
switchboard on 1300 488 064 during business hours (8:30am - 5pm Canberra time) and
delete all copies of this transmission together with any attachments.
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3. Delete the factor at what is currently section 306(8)(b)(vi), providing further certainty on
how the multi-factor test will operate.

We will continue to consult with you as we progress these amendments.

– Workplace Relations
Mobile: 
Office of Tony Burke MP
Member for Watson
Minister for Employment and Workplace Relations
Minister for the Arts
Leader of the House of Representatives

OFFICIAL: Sensitive

Notice:

The information contained in this email message and any attached files may be
confidential information, and may also be the subject of legal professional privilege. If you
are not the intended recipient any use, disclosure or copying of this email is unauthorised.
If you received this email in error, please notify the sender by contacting the department's
switchboard on 1300 488 064 during business hours (8:30am - 5pm Canberra time) and
delete all copies of this transmission together with any attachments.
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