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7365 Franklyn Scholar recreditable units of study as at 19 September 2019 - units recredited under VSLO or Tuition Assurance removed

Notes

1. 31,495 units of study are considered recreditable

2. 5,097 students are associated with these units of study

3. The total debt considered recreditable is $86 939 393.53  with an associated $17 385 945.08 in loan fees.

s 22(1)(a)(ii)
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1 

Section 58AB of the Guidelines – Matters for Consideration: Franklyn Scholar and its agents 

Matters prescribed in section 58AB 
of the Guidelines  

Considerations in relation to Franklyn Scholar and its agents 

s. 58AB(1)(a) – Whether the provider
engaged in conduct towards the
student that involved treating the
student as being entitled to VET
FEE-HELP assistance under clause 43
of Schedule 1A to the Act, when the
student was not entitled to that
assistance.

N/A 

s. 58AB(1)(b)(i) – Whether the
provider or agent engaged in
unconscionable conduct.

Subsection 58AB(2) sets out the 
matters that you may have regard to 
in considering whether the conduct 
was unconscionable.  

Agents of Franklyn Scholar 

Evidence and information available to the department indicates that entities within the Acquire Learning Group 
(Acquire and Acquire Learning Pty Ltd) provided education broking and recruitment services to Franklyn Scholar, 
by marketing and promoting its courses. The department engaged Deloitte to conduct an audit of Franklyn Scholar 
on 2 June 2016. Evidence regarding this relationship includes Deloitte’s audit report, a report to creditors prepared 
under the Corporations Act 2001 and obtained by the department in its capacity as creditor of Franklyn Scholar. 
Further, it is reasonably likely that, once it took over the day to day education broking and recruitment operations 
from Acquire, Acquire Learning operated in a similar way to Acquire.  

For the purposes of clause 46AA of Schedule 1A and section 58AB of the Guidelines, it is relevant that entities in 
the Acquire Learning Group were agents of Franklyn Scholar and that the Federal Court found that Acquire 
engaged in conduct that contravened the ACL.  

ACCC proceedings against Acquire – Australian Completion and Consumer Commission v Acquire Learning & 
Careers Pty Ltd [2017] FCA 602  

In 2015, the Australian Competition and Consumer Commission commenced proceedings against Acquire in its 
capacity as an education services broker and recruitment services provider on behalf of various RTOs. The ACCC 
alleged that Acquired engaged in unconscionable conduct, making false or misleading representations and 
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breaching the unsolicited consumer agreements provisions in the Australian Consumer Law (ACL) by its conduct in 
telemarketing VET FEE-HELP diploma courses between 3 July 2014 and 24 March 2015.  

As set out in a judgement delivered on 30 May 2017, in the relevant period, Acquire employed sales staff, 
misleadingly called Career Advisers, to use personal information that Acquire had purchased to make unsolicited 
marketing calls to job seekers (job applicants) and aggressively market vocational education courses to them. The 
courses were run by education providers who had agreed to pay Acquire a fee for referrals and enrolments, 
sometimes a percentage of the course fee. 

The Federal Court found that Acquire had: 

a) entered into agreements with certain VET approved providers to market and promote their courses,
on a fee-for-service basis

b) made unsolicited telephone calls to some job applicants for the purpose of procuring their enrolment,
on the spot, in a VET FEE-HELP assisted course run by one of Acquire’s clients and their participation in
the VET FEE-HELP scheme

c) engaged in misleading or deceptive conduct in breach of s18 of the ACL

d) made false or misleading representations about the uses or benefits of enrolling in a VET FEE-HELP
assisted course in breach of s 29(1)(g) of the ACL

e) engaged in conduct which was in breach of s 34 of the ACL (liable to mislead job applicants as to the
nature and characteristics of service provided by the careers advisers)

f) engaged in conduct which was in all the circumstance unconscionable in contravention of s 21 of the
ACL

g) failed to provide job applicants with prescribed information relating to unsolicited consumer
agreements.

Unconscionable conduct 

  
s 22(1)(a)(ii)
s 22(1)(a)(ii)
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VSLO complaints  

The VSLO has received 530 complaints from students of Franklyn Scholar, of which 335 fall within the VSLO’s 
identified top 10 issue ‘strings’ relating to inappropriate conduct. Of these 21.8 per cent relate to unknown 
loan/debt, 15.5 per cent were about unsolicited contact to sign up, 10.15 per cent related to lack 
of/misleading/inaccurate enrolment information.  

s 22(1)(a)(ii)

Document 3

Department of Employment and Workplace Relations - Documents released under FOI - LEX 1102



Attachment B 

4 

s. 58AB(b)(ii) – Whether the provider
or agent engaged in systemic
conduct, or a pattern of behaviour,
that is unconscionable.

ACCC proceedings against Acquire – Australian Completion and Consumer Commission v Acquire Learning & 
Careers Pty Ltd [2017] FCA 602  

While the Acquire judgment did not involve the court finding a system of unconscionable conduct in contravention 
of s21 of the ACL against Acquire, it found these contraventions did apply to the eight consumers referred to in the 
judgment.  

s. 58AB(b)(iii) – Whether the
provider or agent engaged in
misleading or deceptive conduct.

Investigations by department 

The Orima report indicated that, of the 153 participants who made further comments about Franklyn Scholar or 
their enrolment practices, only 17 per cent provided positive feedback on their experience of training with 
Franklyn Scholar. Others provided less than favourable feedback on their experience of training with Franklyn 
Scholar. Of those, some claimed of being misinformed about the course and the fees and charges associated with 
the course.  

Evidence from the Orima Research suggests that the provider or its agents were enrolling students 
inappropriately, and not providing correct information relating to fees such as:  

 Students’ complaints of not being aware of being enrolled

 Students not tested for academic suitability for the courses they were enrolled in

 Students not participating in the course after enrolment

 Student feedback to ORIMA about enrolment practices adopted by Franklyn

 Student claims of not receiving information about the course content and subjects before enrolment

 Students having no knowledge of a VET FEE-HELP loan application being completed

 Students not aware they would be required to repay VET FEE-HELP loan

 Student claims of not being provided information about course fees and charges before enrolment

The VSLO complaints data also shows that 34 (10.15 per cent) of the 335 complaints making up the top 10 issue 
strings by the VSLO were about lack of, misleading or inaccurate enrolment information, and 16 (4.78 per cent) 
related to agent/associate conduct.  

VSLO complaints 

The VSLO complaints data also suggests that students had been provided with misleading or inaccurate enrolment 
information (33 of 210 complaints about lack of/misleading/inaccurate enrolment information, 17 of 210 
complaints related to agent/associate conduct – VSLO was unable to verify if the 17 complaints related to 
misleading or deceptive conduct).  
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ACCC proceedings against Acquire – Australian Completion and Consumer Commission v Acquire Learning & 
Careers Pty Ltd [2017] FCA 602 As set out above, the Federal Court found that, in marketing and promoting the 
VET FEE-HELP courses of various VET provider on a fee-for-service basis, Acquire engaged in misleading or 
deceptive conduct in breach of s18 of the ACL and made false or misleading representations about the uses or 
benefits of enrolling in a VET FEE-HELP assisted course in breach of s 29(1)(g) of the ACL.  

s. 58AB(b)(iv) – Whether the
provider or agent made a
representation about a future
matter (for example, doing, or
refusing to do, any act) where there
were no reasonable grounds for
making the representation.

ASQA’s audit 

ASQA’s audit of Franklyn Scholar found that the information provided by Acquire on behalf of the RTO was not 
accurate and factual as it misrepresented that enrolling in a training product would enable a learner to have 
employment found on their behalf (p7, para 1, Clause 4.1).  

The audit also found that the information provided by the career consultants in ‘Stage 1’ was not accurate and 
factual because the conversation led the potential student to believe that the Job Hunter allocated to them would 
be searching for available jobs on their behalf if they enrol in a Diploma qualification (p8, para 3).  

s. 58AB(b)(v) – Whether the provider
or agent advertised tuition fees for
the course where there were
reasonable grounds for believing
that the provider would not be able
to provide the course for those fees.

N/A 

s. 58AB(b)(vi) – Whether the
provider or agent used physical
force, harassment or coercion.

 N/A 

s. 58AB(1)(c) – Whether any of the
circumstances involving
unacceptable conduct specified in
Division 2 of Part 6 of the Guidelines
(other than sections 53, 57 and 58)
exist.

Such circumstances are: 

- s. 49 – Publishing
information suggesting VET

Inappropriate marketing and cold-calling of students 

Franklyn Scholar undertook a range of marketing and promotional activities to achieve an increase in student 
numbers through a range of mediums. An email complaint from one individual, suggests that there was a practice 
of continuously calling people to seek out information which was then used for enrolment.  

While the department does not have direct evidence of cold calling, approximately 15.5 per cent of the complaints 
examined by the VSLO related to unsolicited contact from Franklyn Scholar or its agents, suggesting a reasonable 
likelihood that students may have been contacted directly by Franklyn Scholar or its agents where personal details 
were sought and later used to enrol those students and complete VET FEE-HELP loan applications. 
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FEE-HELP assistance is not a 
loan or that unit/course is 
free.  

- s. 50 – Inappropriate
Marketing and cold-calling.

- s. 51 – Failure to provide
necessary information to
student.

- s. 52 – inappropriate
inducements.

- s. 54 – Failure to comply
with student requests to
cancel enrolment or
withdraw request for
Commonwealth assistance

Failure to provide necessary information 

Claims from students interviewed by Orima Research suggest that Franklyn Scholar failed to provide necessary 
information about the course/ subjects and that VET FEE-HELP was a loan that was to be repaid when their income 
reached a certain level.  

Inducements 

According to the Orima Research report, a number of students claimed to have been offered inducements by 
Franklyn Scholar or its representatives for enrolling into courses/units. Of the 293 students who indicated they 
were enrolled with Franklyn Scholar:  

 14 (5 per cent) reported they were offered something of value to enrol as follows:
o 10 reported being offered laptops. Of these:

 5 reported the laptop was provided just to use during the training and 5 reported it was theirs
to keep;

 6 reported the laptop was offered by someone from Franklyn Scholar, 2 reported that it was
offered by a door-to-door salesperson or education adviser, 1 reported it was offered by a
representative from Acquire and 1 did not remember who offered the laptop.

 4 reported being offered other incentives, for example:
o 1 reported being offered a transport voucher worth $20
o 1 reported receiving help with the resume and obtaining a job in the future; and
o 2 reported being offered a job.

Only 6 of the 14 reported actually receiving the enrolment incentive that was offered to them. 12 of the 210 
complaints by the VSLO were with an issue string of ‘inducements to sign up for study’.  
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s. 58AB(1)(d) – Whether any of the 
circumstances involving 
unacceptable conduct specified in 
section 53, 57 or 58 exist on or after 
1 January 2016. Such circumstances 
are:  

- s. 53 – Failure to provide VET 
FEE-HELP notices  

- s. 57 – Failure to apportion fees 
appropriately. 

- s. 58 – Failure to publish fees.  

N/A 

s. 58AB(1)(e) – Whether the provider 
or agent failed to comply with a 
requirement under Division 2 of 
Part 3-2 of Chapter 3 of the 
Australian Consumer Law 
(unsolicited consumer agreements).  

ACCC proceedings against Acquire  

As noted above, the Federal Court found that, in marketing and promoting the VET FEE-HELP courses of various 
VET provider on a fee-for-service basis, Acquire made unsolicited telephone calls to some job applicants for the 
purpose of procuring their enrolment, on the spot, in a VET FEE-HELP assisted course run by one of Acquire’s 
clients and their participation in the VET FEE-HELP scheme. It also found that Acquire failed to provide job 
applicants with prescribed information relating to unsolicited consumer agreements. 

VSLO complaints  

The VSLO found that out of 335 cases relating to Franklyn Scholar they examined, 52 (15.52 per cent) were found 
to have had unsolicited contact from Franklyn Scholar or its agents to sign up for a course. 

s. 58AB(1)(f) – Whether the provider 
has financial, administrative or other 
barriers that prevented the student 
from fulfilling an expressed intention 
to withdraw from the VET unit of 
study before the census date.  

N/A 
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 Preliminary analysis of VFH complaints received by VSLO as at 16 May 2019 

As at 1 October 2019 the delegate had approved re-credits for 35 Franklyn Scholar students based on the 
recommendations of the VSLO, totalling $588,318.66 in tuition fee debts remitted. 

s. 58AB(1)(i) – the provider’s (or the 
agent’s) history of compliance with: 

 (i) HESA and the regulations;  

 (ii) the Guidelines;  

 (iii) any conditions imposed on 
the provider’s approval as 
a VET provider;  

(i)    the National Vocational 

          Education and Training 

         Regulator Act 2011;  

in relation to the provider’s (or 
agent’s) conduct towards any 
student.  

 

1. Compliance with HESA/Guidelines and investigations by the department  

Deloitte audit  

The Deloitte audit found that Franklyn’s Scholar’s Student Entry Procedure did not specify ‘how to report to the 
Secretary about the results of such assessments’ as required by paragraph 23B(2)(c) of Schedule 1A top HESA and 
paragraph 39(1)(b) of the Guidelines. Further, the policies and Student Handbook did not outline the procedure for 
a student to re-enrol in a VET unit of competency with Franklyn Scholar where the student had earlier withdrawn, 
as required under paragraph 32(1)(b) of the Guidelines applicable from 1 January 2016.  

During 2015-16, Franklyn Scholar engaged 8 agents. Agent agreements must specify responsibilities and 
requirements that they must meet. The audit found that the agreements with at least 3 agents did not include all 
the required information in the agent agreements resulting in instances of non-compliance with clause 29 of the 
Guidelines (and section 4.6 of an earlier version of the Guidelines). The remaining agreements (with the exception 
of those 3) were compliant with the requirements of the Guidelines.  

The Deloitte audit also found that 86 per cent of student enrolments had no online activity during the period – 87 
per cent during 2015 and 86 per cent in 2016. Of the 20,410 units of competency with no online activity, 82 per 
cent had a grade of withdrawn and 15 per cent had no grade.  

 

Notice of Estimate of Entitlement to a Provider  

In its Notice of Estimate of Entitlement to Payment to A Provider (Notice of Estimate) dated 13 October 2016, the 
department noted that, based on the findings of the Deloitte audit and the ORIMA research report, Franklyn 
Scholar’s entitlement to VET FEE-HELP for 2015 was around $56.3 million and that it was not entitled to any 
further amounts of VET FEE−HELP. Further, the department outlined that it is likely that there may have been an 
overpayment of around $10.2 million to Franklyn Scholar. The department also highlighted concerns around 
Franklyn Scholar’s non-compliance with the Guidelines and HESA.  

On 1 December 2016, the department gave Franklyn Scholar written notice of an intention to suspend its approval 
as a VET provider on the basis of low numbers of student engagement and completion as highlighted in the 
Deloitte audit. The provider’s approval was revoked in March 2017. 
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2. ASQA audit and report  

ASQA conducted an audit of Franklyn Scholar between 5 and 7 July 2016. The ASQA audit findings and results of 
evidence analysis against the requirements of the VET Quality Framework were as follows: 

p25, paras 205 

The RTO did not demonstrate that it provided advice to the prospective learner about the training product 
appropriate to meeting the learner’s needs, taking into account the individual’s existing skills and competencies. 
Further the RTO did not demonstrate that these learners had the existing skills and competencies required to 
participate in a level 5 AQF accredited qualifications. The RTO also did not demonstrate that it had carried out 
remedial action to address the impact the non-compliance may have caused to learners.  

p4-5 para 16 

The RTO did not demonstrate that, for all learners who had been enrolled in the sampled training products since 1 
August 2016, the amount of training to be provided to each learner was determined with regard to the individual’s 
existing skills, knowledge and experience and the mode of delivery. The RTO also did not demonstrate that it had 
carried out remedial action to address the impact of non-compliance on learners where the RTO had failed to 
provide advice to the learner about training products appropriate to the learner’s needs, taking into account their 
existing skills.  

p21, para 8 

The RTO did not demonstrate that the information about RTO services was both accurate and factual to allow 
prospective learners to make informed decision. Further, where the RTO had identified a learner was not provided 
with factual or accurate information, it did not demonstrate that it carried out remedial action to address the 
impact of non-compliance on the learners.  

p22, para 2 

Amended information about the RTO services, to be disseminated directly by the RTO or by a third party was not 
provided with the exception of the RTO’s website and the 2017 Student handbook. Both of these contained 
insufficient or inaccurate information.  

p26, paras 1-2 

The RTO referred students to their website to inform them of the third parties that would be providing a service 
on their behalf. The website did not list what those services were. Consequently, there was no evidence to support 
that learners were informed the trainers and assessors were employed by third party provider, Acquire Learning, 
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and would be providing the training and assessment on the RTO’s behalf. While the enrolment process provided a 
learner with sufficient information in relation to VET FEE-HELP, it provided inadequate information on the 
learner’s rights to be able to make an informed decision about undertaking training with the RTO.  

p29, para 7 

The RTO did not demonstrate that it had retained all information provided to each learner in accordance with the 
requirements of paragraph 31(3)(a) of the Guidelines. 

p25, paras 2-5 

The RTO did not demonstrate that it provided advice to prospective learners about the training product 
appropriate to meeting their needs.  

p21, para8 

The RTO did not demonstrate that information about services is accurate and factual to allow learners to make 
informed decisions. Further there was no evidence of remedial action where learners were not provided accurate 
information.  

 

Suspension and revocation of Franklyn Scholar’s approval as VET provider  

On 9 January 2017, TAFE Directors Australia (TDA) informed the department that Franklyn Scholar had not applied 
for a renewal of its tuition assurance policy which expired on 1 January 2017. On 18 January 2017, the department 
issued Franklyn Scholar with a notice of intention to revoke approval as a VET provider. Franklyn Scholar made 
written submissions stating reasons why its approval as a VET provider should not be revoked. Having considered 
those submissions, the delegate revoked Franklyn Scholar’s approval on 15 March 2017, being satisfied that 
Franklyn Scholar had breached the VET quality and accountability requirements by not meeting VET tuition 
assurance arrangements between 1 January 2017 and 13 March 2017. The delegate noted that Franklyn had not 
provided any evidence to demonstrate that it had in place during that period any of the other tuition assurance 
arrangements as described in subsection 9(2) and 10(2) of the Guidelines.  

 

Department of Education and Training Findings of Enrolment Data Verification Interviews for Students Enrolled 
at Franklyn Scholar (Australia) Pty Ltd Final Report 12 October 2016 (ORIMA Research Report) 

The department engaged Orima Research and its quality-accredited fieldwork partner Action Market Research 
(AMR) to conduct telephone interviews with a sample of individuals who had been reported by Franklyn Scholar as 
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being enrolled by it between 1 July 2015 and 9 March 2016. The department provided Orima with electronic 
records for 1,297 individuals who were reported as enrolled in units of study with Franklyn Scholar.  

Orima Research selected a random sample of 636 individuals for interview over the fieldwork period of 19 April-11 
May 2016 and AMR were given a sample target of 300. Of the 448 (70 per cent) who were able to be contacted, 
329 (73 per cent) completed the interview, 38 (8 per cent) were unable to participate, and 81 (18 per cent) refused 
to participate in the interview.  

Of the 188 (30 per cent) who were unable to be contacted, 70 had mobile numbers that were disconnected, 16 
were not known at the contact number provided and the remaining 102 could not be contacted within the 
fieldwork period for other reasons.  

Interview participants were informed of the courses that Franklyn Scholar had reported that they were enrolled in 
since 1 July 2015. Of the 329 interview participants, 38 (12 per cent) reported that the enrolment details did not 
sound correct, 37 reported they had not enrolled with Franklyn Scholar. Of these: 

 28 reported they had not undertaken a training course with any other training organisation, and 9 reported 
they had undertaken a training course with another training organisation. 

1 reported enrolling in a training course with Franklyn Scholar but with a wrong enrolment date, and 37 requested 
that someone from the department investigate the accuracy of their enrolments and VET FEE-HELP debts.  

Of the 293 Franklyn students who participated in an interview, 272 (93 per cent) reported they had not provided a 
copy of their school certificate or could not recall providing a copy of their school certificate to Franklyn Scholar at 
the time of enrolment. Of these: 

 16 (6 per cent) reported their highest level of schooling was less than Year 10 

 67 (25 per cent) reported their highest level of schooling was Year 10 

 34 (13 per cent) reported their highest level of schooling was Year 11 

 110 (40 per cent) reported their highest level of schooling was Year 12, and 

 45 (17 per cent) reported other responses, such as completing other VET or university courses.  

107 (37 per cent) reported Franklyn Scholar had made them sit a written text to enrol in the course. Of these 7 (7 
per cent) reported that someone had helped them to do the test. All 7 reported they had been helped by someone 
from Franklyn Scholar.  

164 (56 per cent) of the students reported they had not participated in the training course. Their reasons for not 
participating included: 
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 A number of students has withdrawn from the course with Franklyn Scholar, however, some noted they had 
had difficulties in withdrawing and some noted they were unsuccessful in withdrawing.  

 The student was misinformed about the course content and had decided not to participate. 

 A number of students said they did not have enough time to study for various reasons. 

 A number of students noted they did not think they were enrolled with Franklyn Scholar. Some commented 
about inappropriate enrolment practices while one noted their enrolment was accidental.  

 While a number of students said they could not participate due to personal reasons (ill health or carer 
responsibilities), others noted they could not participate in the online courses because of internet/computer 
access issues.  

Of the 129 participating students, 15 (12 per cent) reported they were dissatisfied with the training provided citing 
the following reasons: 

 Course was too difficult for their educational background 

 Insufficient feedback and support by Franklyn Scholar assessors and tutors, and 

 They felt that they had been misled and enrolled on the basis of misinformation or false promise. Some had 
unsuccessfully attempted to withdraw and were annoyed at being charged for these courses.  

129 (44 per cent) of the participants reported they had tried to withdraw from a course or unit of study. Of these 
77 (60 per cent) reported they were successful in withdrawing. Of these 4 reported they had been charged a fee to 
withdraw and 1 reported that although they had withdrawn before the Census date, they were still charged for 
the unit of study. 18 (23 per cent) reported it was not easy at all to withdraw.  

Course information and payment 

Of the 293 interview participants, 70 (24 per cent) claimed to not have been provided with information about the 
course content and subjects before enrolment and a further 35 (12 per cent) could not recall being provided this 
information. 61 (21 per cent) reported they were not provided with information about course fees and charges 
before enrolment and a further 24 (8 per cent) could not recall being provided this information.  

s. 58AB(1)(j) – any other matter that 
the Secretary considers relevant. 

No other matters are considered relevant. 
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*The inclusion of indicators of potential vulnerability in analysing students reasonably likely to have been 
enrolled as a result of Franklyn Scholar’s inappropriate conduct is based on complaints to the VET Student 
Loans Ombudsman (VSLO) and audit findings (which included material drawn from HEIMS) that Franklyn 
Scholar: 

a) engaged, either directly or through its agents, in misleading and/or unconscionable conduct 
in an effort to increase its enrolments, including  targeting certain populations, such as 
vulnerable and disadvantaged persons, low socio-economic communities with a high 
proportion of Indigenous Australians and those who on any objective assessment were, 
because of their suitability or personal circumstances, unlikely to be capable of completing a 
course; and 

b) encouraging those persons to enrol with Franklyn Scholar by providing them with inaccurate 
or incomplete information, including about the costs of undertaking study or the benefits of 
completing a course, and/or inducements. 

Analysis outcomes 

The data in Table 2 clearly demonstrate the significant ramping up and increase in enrolments at 
Franklyn Scholar from 2014 and into 2015 in circumstances where the student did not complete 
either units or the course. This sharp increase is corroborated by evidence regarding Franklyn 
Scholar’s enrolment practices, in particular departmental and Australian Skills Quality Authority 
(ASQA) audits and VSLO complaints (see Attachment B to the minute). 

Analysis of the data (detailed in Attachment A) suggests the following: 

1) In 2015 the number of students enrolled in Franklyn Scholar courses rose 
dramatically, coinciding with inappropriate enrolment practices later revealed by 
audit and investigation by the department and ASQA. 

2) The students associated with the units in Category A did not complete these units 
and therefore satisfy the requirement of subclause 46AA(1) of Schedule 1A to Higher 
Education Support Act (the person has not completed the requirements for the unit) 
for enrolments in the years 2014 to 2017. 

3) The students associated with units in Category C demonstrated non-completions 
and vulnerability or potential targeting by Franklyn Scholar and could be considered 
for re-credit for commencements in the active years of 2014 to 2016. 

4) Students associated with units in Categories D and E are out of scope, with students 
reported as having completed the course and passed the units.  

 

Targeting of Vulnerability Points in Student and Study Characteristics 

Table 3 and Table 4 show the number and percentage, respectively, of units in each re-credit 

category for each vulnerability indicator or other cohorts considered to be targeted by Franklyn 

Scholar, across all years. It is evident from the results above that 100 per cent of units fell within 

suspect Fields of Education (FoE) and those being studied in external mode (online) are 100 per cent 

or close to 100 per cent in all categories, except E, which only had 4 units. 

Although the percentage of Indigenous students at Franklyn Scholar was slightly lower than the 

average for private providers, it was well above that for TAFE and other public providers. As can be 

seen in Table 3 and Table 4, 100 per cent of units associated with an Indigenous student are in one 

of the two categories (A and C), with the majority in Category A where neither the course nor the 

unit have been successfully completed. This suggests that Franklyn Scholar may have targeted 

Indigenous students. 

Document 4

Department of Employment and Workplace Relations - Documents released under FOI - LEX 1102





ATTACHMENT C: DATA ANALYSIS   8 
 

Data quality issues 

Noting that data was entered by the provider, at Franklyn Scholar the units of study directly mapped 

to VET units of competency. That is, the names of their units of competency were identical to those 

prescribed for each course, as set out in the packaging rules found on www.training.gov.au. An 

analysis of the course structure relating to units of competency for a number of students who had 

been reported as Passed or RPL for all of their units, and who had been reported as having 

completed their course, was carried out. It was found that all of these completed courses met the 

requirements as set out in the packaging rules for the relevant course.  

This course structure analysis enabled a better understanding of how to process the units for 

Franklyn Scholar students who had been reported as not having completed their course, and to 

determine those students who had anomalously been reported as having completed their course.  

For the purposes of determining whether a unit was eligible for re-credit, the completion status of a 

course was changed if: 

 the number of units of study reported for the student in the course was less than that 

required for course completion (e.g. only two units were reported with any outcome, when 

the data implied that three units were required to complete that course) 

 the correct number of units of study were reported for the student in the course, but not all 

were reported as Passed or RPL. 

There were three exceptions to the first rule. Both the Diploma of Business and the Diploma of 

Management were found to require eight units of study/competency for successful completion. 

There was one case where a student had undertaken and Passed the required eight units in the 

Diploma of Business, plus one unit in the Diploma of Management, and had been reported as having 

completed both diplomas. There were also two cases of students having ‘Passed’ seven units in the 

Diploma of Business and two in the Diploma of Management, but reported as having completed 

both courses. In both of these cases it was assumed that this was a system issue, where the 

provider’s system was possibly set up to only report against certain diplomas, not allowing for the 

flexibility allowed in the packaging rules. Students are allowed to take two elective units in each of 

these diplomas that fall outside the prescribed units for each diploma. It was assumed therefore 

that, while these students were reported as having completed both diplomas when they had not 

completed the requirements for both, this was the provider’s way of working around the lack of 

flexibility in their system. The first student was assumed to have simply studied an extra elective in 

their Diploma, and the other two students were assumed to have studied an extra unit within the 

Diploma of Business while undertaking two electives under the Diploma of Management. 

The only exception to the second criteria was when the correct number of units had been reported 

for the student in the course, all but one had been reported as ‘Passed’ or RPL and the final unit had 

been reported as Ongoing. In this case the provider was given the benefit of the doubt and it was 

assumed that the student had passed the final unit but this had not been entered in the system. If 

the final unit was reported with a different outcome, such as Withdrawn or Failed, or the outcome 

was not reported at all, the benefit of the doubt was not afforded to the provider, and the course 

completion status was taken to be not complete. 
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Figure 1: Students accessing VET FEE-HELP since inception 

 

Source: VET FEE-HELP data collection 
Note: 2015 data is unverified, extracted on 3 April 2016 

Of particular note is the growth in disadvantaged students. Table 6 provides a breakdown of 

enrolments by student characteristic, showing the percentage of enrolments for students with a 

disability was higher than those without a disability. Similarly, there was a marked increase in the 

percentage of Indigenous students being enrolled compared to non-Indigenous students. Students 

from very remote areas and of lower SES also grew markedly as a percentage of enrolments.   

Table 6: VET FEE-HELP enrolments by student characteristics 

 

Source: VET FEE-HELP data collection 
Note: 2015 data is unverified, extracted on 3 April 2016 

At the same time, as shown in Table 7, course completion rates were significantly lower for students 

with a disability, from Indigenous backgrounds and of low SES compared to the estimated 

completion rate for VET FEE-HELP supported students studying diploma level and above4 (42.2 per 

cent).  

                                                           
4 Certificate IV courses were trialled for VET FEE-HELP from 2014 until 31 December 2016 
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Table 6: Course completion rates by various characteristics 

 

Source: VET FEE-HELP data collection 

Note: 2015 data is unverified, extracted on 3 April 2016 

The data also show that providers moved to training modes that attracted the highest subsidy or 

profit, at the lowest cost. This resulted in a steady increase in online training and a decrease in face-

to-face delivery. As shown in Figure 2, VET FEE-HELP debt was primarily incurred for study in the 

fields of business and management, which could readily be delivered online without entry 

requirements. As is evident in Figures 2 and 3, only six course types accounted for over half of all 

VET FEE-HELP loans at that time. Some of those courses (particularly Diplomas of Management and 

Business) grew at a record rate following the expansion of VET FEE-HELP in 2012.  

Figure 2: Proportion of loans by course as percentage of total VET FEE-HELP loan amounts, 2015 
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The data obtained from Franklyn Scholar for the Period identified 2,776 students enrolled in
23,730 units of competency. Of the 23,730 unit of competency enrolments the data
analytics identified 86 percent (20,410) had no online activity for the Period; 4,323 in 2015
and 16,087 in 2016. For all years, of the 2,7851 student enrolments the data analytics
identified no activity for 2,398 students and 387 students who had undertaken activity.

Figure 1 Online activity of students – all years

Figure 2 Online activity of students – 2015

1 Nine students were enrolled in two courses each during the Period, resulting in a total of 2,776 student
enrolments when summarised by course
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Figure 3 Online activity of students – 2016

Of the 20,410 units of competency with no online activity 82 percent (16,738) had a grade
of Withdrawn and 15 percent (3,147) had a grade of No Grade.

Figure 4 Grades for unit of competency with no online activity – all years
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Figure 5 Grades for unit of competency with no online activity - 2015

Figure 6 Grades for unit of competency with no online activity - 2016

Compliance

Instances of non-compliance were noted with HESA and the VET Guideline. The areas of
non-compliance included:

· The Student Entry Procedure did not specify “how to report to the Secretary about
the results of such assessments”

· The name of the link to the Student Entry Procedure on the website as at 4 July 2016
did not include the words “student entry procedure”

· The policies and the Student Handbook do not outline the procedure for a student to
re-enrol in a VET unit of competency with Franklyn Scholar, in the case where the
student had earlier withdrawn from a VET unit of competency
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· Franklyn Scholar did not include all the required information in three agent
agreements.

Summary
During our site visit to Franklyn Scholar on 12 July 2016 we were provided with an overview
of their student enrolment and learning framework and were subsequently provided with
the following documents:

· Student Handbook for 2015 and 2016
· 2015 VETFee Help Student Lifecycle – Brokers Partnership flowchart
· 2015 VETFee Help Student Lifecycle – Franklyn Scholar flowchart
· Course completion process flowchart
· eddi Admin operations manual April 2015
· Student Administration Operations Manual 2016
· Refund and Cancellation Policy, effective 1 July 2013
· Refund Policy for the purposes of the VET FEE-HELP Assistance Scheme V1.0 issued

29 June 2012
· Withdrawal Policy V1.0 – June 2016
· Literacy and Numeracy Assessment Fact Sheet V1.5, undated
· Student Entry Policy and Procedure V1.0 – June 2016
· Terms and Conditions of an Enrolment in a Course Delivered by Acquire Learning

V1.0 – June 2106.

Courses offered and delivery method

Based on the information provided by Franklyn Scholar during and subsequent to our site
visit and information available on their website the courses available for study at Franklyn
Scholar during the Period were as follows:

· Diploma of Business (BSB50207, BSB50215)
· Diploma of Business (EDDI) (BSB50215_E)
· Diploma of Business (Online FinPa) (BSB50215FP)
· Diploma of Leadership and Management – v1 as at 03/03/2016(BSB51915VI)
· Diploma of Leadership and Management (EDDI) (BSB51915_E)
· Diploma of Leadership and Management (Online FinPa) (BSB51915FP)
· Diploma of Management (BSB51107)
· Diploma of Management (Deluxe) Pty Group (BSB51107.).

These courses are predominantly delivered online with an option to attend face to face
workshops in selected areas only.

Student demographics

Based on the data analytics results we performed a trend analysis on the number of
enrolments in each location across Australia based on the postcode of the student’s
residential address.  The top five locations by postcode with the highest number of student
enrolments are as follows, noting that the data did not include suburb name or state in the
‘Suburb’ and ‘State’ fields:
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1. 4350
2. 3977
3. 5108
4. 5113
5. 4207.

Refer to Figure 7 for the location of student enrolments across Australia.

Figure 7 Student enrolments by postcode

Systems

Franklyn Scholar uses three systems that cover the pre-enrolment, post- enrolment and
student learning management activities:

· FinPa2: The online student learning management system. All coursework,
assessments, login details, grading, participation and progress is logged on FinPa.
Note there are several “instances” on FinPa, so the students do not all sit on the one
platform

· MoodleRooms2: The online student learning management system. All coursework,
assessments, login details, grading, participation and progress is logged on
MoodleRooms.

· VETtrak: Franklyn Scholar’s student management system used to record student
details pre-enrolment and post-enrolment.

Salesforce is also used as a customer relationship management system.

2 Students are setup in use either FinPa or MoodleRooms, not both
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Approach to Audit
The approach used to undertake each audit activity included the following:

· Data analysis

o Obtained from Franklyn Scholar on 13 July 2016, 14 July 2016, 19 July 2016, 20
July 2016 and 11 August 2016 from Ms Tanya Graham (Ms Graham) the
following files for the Period via dropbox:
§ Franklyn Scholar master list.xlsx
§ Franklyn Scholar communication logs.xlsx
§ Franklyn Scholar FinPa competent reports.xlsx
§ FS Customer Commitment Checklist.xlsx
§ FS Invoice sent 2016.xlsx
§ FS student communications from VETtrak.xlsx
§ FS Webinar Attendance.xlsx
§ FS Webinar Recording Views.xlsx
§ FS Workshop Attendance.xlsx
§ FS YR 12 CSPA ENROLMENT VFH time date 2016.xlsx
§ FS List 1A.XLSX
§ FS Diploma of Events - LOGS.csv
§ MR Forum posts (all providers).csv
§ MR Franklyn Scholar submissions.csv
§ FS - NEW - Diploma of Business - LOGS.csv
§ FS - NEW - Diploma of Leadership and Management - LOGS.csv
§ FS - NEW - Diploma of Leadership and Management Transition - LOGS.csv
§ FS - NEW - Dual Diploma of Project Management and Business - LOGS.csv
§ FS - NEW - Dual Diploma of Project Management and Leadership and

Management - LOGS.csv
§ FS - OLD - Diploma of Business - LOGS.csv
§ FS - OLD - Diploma of Leadership and Management - LOGS.csv
§ FS - OLD - Diploma of Project Management - LOGS.csv
§ FS - OLD - Diploma pf Leadership and Management Transition - LOGS.csv
§ FS - OLD - Dual Diploma of Project Management and Business - LOGS.csv
§ FS - OLD - Dual Diploma of Project management and Leadership and

Management - LOGS.csv
o Converted, cleansed and performed analysis of the data
o Analysis was performed to assign risk categories for each student, based on their

measures of student engagement and the validity of the student master data.
Each enrolment from the student master list was tested against the three criteria
below:
§ Activity - The student had been active online during the period between

the commencement and end dates for a unit
§ Communication - The student received communication from Franklyn

Scholar during the period between the commencement and end dates for
a unit
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§ Grades - The student received a grade for a unit of competency.
o Based on the three criteria outlined above each enrolment was placed into one

of the eight categories listed below:
§ Category 1 - Student online activity, grade and communications exists

(grade is Competent, Credit Transfer)
§ Category 2 - Student online activity, grade and communications exists

(grade is Result not yet available)
§ Category 3 - Student online activity and communications exists but no

grade (grade is Continuing, Training Commenced, Withdrawn – not
started, Withdrawn/discontinued)

§ Category 4 - No student online activity but grade and communications
exists (grade is Competent, Credit Transfer)

§ Category 5 - No student online activity but grade and communications
exists (grade is Result not yet available)

§ Category 6 - No student online activity, no grade but communication
exists (grade is Continuing, Training Commenced, Withdrawn – not
started, Withdrawn/discontinued)

§ Category 7 - Cancelled and suspended students (Grade is
Withdrawn/discontinued, Withdrawn – not started and enrolment status
is cancelled or withdrawn)

§ Category 8 - None of the above.

Compliance

· We developed a compliance checklist in accordance with the requirements of HESA and
the VET Guideline

· Obtained relevant policies and procedures via dropbox on 13 July 2016, 14 July 2016 and
19 July 2016 and via email on 3 August 2016 and 5 August 2016

· Assessed compliance of relevant Franklyn Scholar activities against the compliance
checklist.

Issues / concerns

· Franklyn Scholar was acquired by Acquire Learning in October/ November 2015. Acquire
Learning is unclear on the enrolment processes and procedures in place at Franklyn
Scholar for the period 1 July 2015 to 30 September 2015. From October/November 2015
the process and systems were the same as Asia Pacific Training Institute 2015. Unless
otherwise specified this report refers to the processes and procedures in place from
October/November 2015.

· Limitations in data for the Period. Franklyn Scholar advised that the data available is not
complete due to “the system design and set up so not everything has been captured in a
reportable fashion over the time period requested”. For example:

o Commonwealth Assistance Notices have not been recorded as an activity in the
Franklyn Scholar systems and therefore can’t be reported on

o Invoice Notices for students enrolled through agents that follow a paper
enrolment process are not recorded in Franklyn Scholar systems
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Figure 12 Activity of units of competency by year

Franklyn Scholar offered three courses, with nine course codes, to students during the
Period. Figure 13 to Figure 15 displays the online activity of students in relation to these
courses.

Figure 13 Activity of units of competency by course – all years
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Figure 14 Activity of units of competency by course – 2015

Figure 15 Activity of units of competency by course – 2016

Of the 3,320 units of competency which had online activity 68 percent (2,270, 321 student
enrolments) had logged into FinPa or MoodleRooms five times or less; 511 (97 student
enrolments) during 2015 and 1,759 (224 student enrolments) during 2016, with 45 percent
(1,019, 152 student enrolments) representing one login; 255 (51 student enrolments) during
2015 and 764 (101 student enrolments) during 2016. Refer to Figure 16 to Figure 18 for a
breakdown of logins by student enrolments and year.
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Figure 16 Number of student enrolments with more than one login to FinPa or MoodleRooms – all years

Figure 17 Number of student enrolments with more than one login to FinPa or MoodleRooms – 2015
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Figure 18 Number of student enrolments with more than one login to FinPa or MoodleRooms – 2016

Of these logins, the majority of units of competency had a grade of No grade, refer to Figure
19.

Figure 19 Grades for units of competency with up to five login to FinPa or MoodleRooms – all years
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Compliance with specified audit criteria

Franklyn Scholar has been assessed for compliance with Schedule 1 of HESA and the VET
Guideline for the Period. Below is a timeline of changes that occurred to the HESA and the
VET Guideline during the Period.

Figure 20 Timeline of HESA changes

Figure 21 Timeline of VET Guideline changes

Student entry procedures
From 1 January 2016 subdivision 4-E 23B of HESA outlines the requirements for the entry
procedure of students and is supported by division 5 of the VET Guideline.

We viewed the Franklyn Scholar website on 4 July 2016 and noted that there was an ‘Entry
Policy and Procedure’ listed on the ‘Policies & Procedures’ page. When we viewed the
website on 22 August 2016 we noted that a ‘Student Entry Policy and Procedure V1.0 – July
2016’ was available on the ‘Policies & Procedures’ page. Section 36(b) of the VET Guideline
requires the student entry procedure to be published on the website and to include the
words “student entry procedure”.

The earlier version of the policy and procedure was not available for assessment.
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The July 2016 policy and procedure, although outside the Period, did not meet the following
requirements of HESA and the VET Guideline:

· HESA subsection 23B(c) and VET Guideline subsection 39(1) (b) the student entry
procedure does not specify “how to report to the Secretary about the results of such
assessments”.

The policy and procedure listed on the Franklyn Scholar website on 4 July 2016 did not meet
the following requirements of the VET Guideline:

· VET Guideline subsection 36(b) the name of the link to the policy and procedure on
the website did not include the words “student entry procedure”.

Conclusion

2015

Subdivision 4-E 23B of HESA is applicable from 1 January 2016 and therefore no assessment
has been performed before this period.

2016

Franklyn Scholar is not in compliance with subsection 23B(c) of HESA and subsection 39(1)
(b) of the VET Guideline.

Provision of required information to persons seeking to enrol and students

Registered Training Organisations are required to provide notices to students with regard to
VET FEE-HELP invoices notices and Commonwealth Assistance Notices (CANs) within the
timeframes indicated in Figure 22.

Figure 22 Student VET FEE-HELP invoice notice and Commonwealth Assistance Notice timeline
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The Franklyn Scholar website has the following information available to prospective VET
FEE-HELP students:

· Student handbook
· Policies and procedures
· Course prices
· VET FEE-HELP schedules
· VET FEE-HELP information, including links to the VET FEE-HELP information booklet.

We obtained the 2015 and 2016 versions of the Student Handbook. Each version contains
links to the Franklyn Scholar website.

The CANs and invoice notices are emailed to the student. The invoice notices are emailed 15
days prior to census date. This meets the requirements of subsections 79(6), 79(7), 80(6)
and 80(7) of the VET Guideline.

We sighted an example of a CAN and invoice notice issued during the Period in relation to
the information requirements of section 9.2 and subsection 80(1)-(6) of the VET Guideline
and did not find any instances of non-compliance.

Conclusion

2015

No instances of non-compliance were noted in relation to sections 4.7 and 9.2 of the VET
Guideline.

2016

No instances of non-compliance were noted in relation to section 31 and subsections
79(6)-(7) and 80(1)-(7) of the VET Guideline. Note that due to limitations in the data
provided our audit was conducted at the unit of competency level and therefore we have
not assessed compliance against subsections 79(7) and 80(7) of the VET Guideline.

Student entitlement to VFH Assistance

From January 2016 Franklyn Scholar’s enrolment process includes a two business day
holding period before a student can make a VET FEE-HELP request after the enrolment form
has been completed. After the two business days have passed the electronic VET FEE-HELP
Assistance Form can be completed up until term commencement.

As our audit was conducted at the unit of competency level assessment of compliance with
section 45C (1) (b) of HESA was not conducted.

Conclusion

Franklyn Scholar is in compliance with section 45C (1) (a) of HESA.
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Implementation of compliant withdrawal procedures

Franklyn Scholar published the ‘Withdrawal Policy’ on its website. We obtained V1.0 of the
Withdrawal Policy from the Franklyn Scholar website which was dated June 2016. Franklyn
Scholar provided us with the ‘Refund Policy for the purposes of the VET FEE-HELP Assistance
Scheme’ V1.0 issued 29 June 2012.

The June 2012 policy states “Franklyn Scholar will repay to a student who is, or would be,
entitled to VET FEE-HELP assistance any VET tuition fees that he or she may have paid for a
VET Unit of study if the student withdraws from that unit on or before the relevant census
date. This does not apply where the VET tuition assurance arrangements have been
activated and the student has elected the VET course assurance option for that unit. Where a
student withdraws from a VET unit of study after the relevant census date, any refund of VET
tuition fees is at the discretion of Franklyn Scholar.”

The June 2016 policy states “Any student who wishes to withdraw from a course must
complete and submit a formal request for withdrawal. This request can be made by
completing a Withdrawal Request Form”. A link is provided to the form. Students that
withdraw “from a unit of study on or before the census date for that unit of study…will not
incur the VET FEE-HELP debt, or be financially liable for that unit of study.” Further, “If a
student withdraws from a unit of study after the census date for that unit of study they will
incur the VET FEE-HELP debt, and be financially liable for that unit of study.”

The policies and the Student Handbook do not outline the procedure for a student to
re-enrol in a VET unit of competency with Franklyn Scholar, in the case where the student
had earlier withdrawn from a VET unit of competency undertaken, as required under
subsection 32(1) (b) of the VET Guideline applicable from 1 January 2016.

Conclusion

2015

Franklyn Scholar is in compliance with the withdrawal requirements outlined in section 4.8
of the VET Guideline from 1 July 2015 to 31 December 2015.

2016

Franklyn Scholar is not in compliance with the withdrawal requirements outlined in
subsection 32(1) (b) of the VET Guideline applicable from 1 January 2016.

Actions of agents in relation to marketing

During the period Franklyn Scholar engaged eight agents.

The agreement with T3 Australia Pty Ltd (T3) did not meet the requirements of subsections
4.6.4(a) (i) to 4.6.5, 29(2) (b)-(c), and 29(3) (b) to 29(4) of the VET Guideline. The agreement
with T3 commenced on 10 February 2014 and was terminated when Acquire Learning
acquired Franklyn Scholar5.

5 We were provided with a printout, dated 23/03/2016, of a Notification of Material Change – Cessation of a
service arrangement which had no effective date. During our site visit we were advised by Franklyn Scholar
that all agent agreements were terminated following the acquisition by Acquire Learning
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The agreement with Global Learning Support Group Pty Ltd did not meet the requirements
of subsections 4.6.4(a) (i), 4.6.4(a) (iii) to 4.6.5 and 29(2) (b), 29(3) (b), and 29(3) (d)to 29(4)
of the VET Guideline. The agreement does not specifically prevent Global Learning Support
from sub-contracting its role as set out in the agreement, as required by subsections 4.6.4(a)
(ii) and 29(3) (c) of the VET Guideline. The agreement, clause 15.5 Assignment states “No
party may assign its rights under this Agreement without the prior written consent of each
other party, except to a related body corporate (as defined under the Corporations Act 2001
(Cth))." The agreement with Global Learning Support commenced on 11 August 2014 and
was terminated when Acquire Learning acquired Franklyn Scholar5.

The agreement with Path Group Pty Ltd did not meet the requirements of subsections
4.6.4(a) (iii), 4.6.4(a) (iv) (B) to 4.6.5 and 29(3) (d), 29(3) (e) (ii) to 29(4) of the VET Guideline.
The agreement with Path Group commenced on 7 September 2015 and was terminated
when Acquire Learning acquired Franklyn Scholar5.

All other agreements were, with the exceptions noted above, compliant with the
requirements of sections 4.6 and 29 of the VET Guideline.

Agents are monitored by Franklyn Scholar through the review of a non-compliance register
and weekly meetings.

Conclusion

2015

Franklyn Scholar has instances of non-compliance with section 4.6 of the VET Guideline.

2016

Franklyn Scholar has instances of non-compliance with section 29 of the VET Guideline.

AUDIT CONCLUSIONS

From the data analytics work performed we identified the following in the student master
file data:

· 86 percent (20,410 units of competency, 2,398 student enrolments) had no online
activity during the Period; 87 percent (4,323 units of competency, 767 student
enrolments) in 2015 and 86 percent (16,087 units of competency, 2,010 student
enrolments) in 2016

· Of the 20,410 units of competency with no online activity 82 percent (16,738) had a
grade of Withdrawn and 15 percent (3,147) had a grade of No grade.

From the compliance work performed we noted instances of non-compliance with HESA and
the VET Guideline, as follows:

· The Student Entry Procedure did not specify “how to report to the Secretary about
the results of such assessments” as required by subsection 23B(c) of HESA and
subsection 39(1)(b) of the VET Guideline

· The name of the link to the Student Entry Procedure on the website as at 4 July 2016
did not include the words “student entry procedure”
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· The policies and the Student Handbook do not outline the procedure for a student to
re-enrol in a VET unit of competency with Franklyn Scholar, in the case where the
student had earlier withdrawn from a VET unit of competency undertaken, as
required under subsection 32(1) (b) of the VET Guideline applicable from 1 January
2016

· Franklyn Scholar did not include all the required information in the agent
agreements resulting in instances of non-compliance with sections 4.6 and 29 of the
VET Guideline.

Recommendation

It is recommended that further detailed analysis be undertaken on a targeted and random
selection of student enrolment files where no activity and no communication exists. The
recommended sample size is 150.
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ATTACHMENTS
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Compliance overview - Attachment

Criteria Scope Assessment

Enrolments are
not valid and
student not
engaged

a. Is the student’s enrolment
valid?

i. Does ‘student’ believe they enrolled?
ii. Do provider’s records indicate enrolment

may not be valid?
b. Is the student engaged in the course of

study?
i. Submitted assignments or assessments

ii. Record of response to student
submissions

iii. Record of assessments.

Refer to the report findings for details

Provider
responsible for
actions of agents
-

Inducements and
agent behaviour

a. Any benefits provided to the student were in
accordance with the VET Guidelines
(from   July 15 prohibited inducements) and
(from 1 Jan 16 Inappropriate inducements).

b. Any agents mentioned in student files have a
written agreement with provider and their
name is listed on their website (1 July 15).

c. Agents listed on provider website have
up-to-date agreement with provider.

d. Agreement meets requirements of VET
Guidelines (1 April 2016).

a. During procedures performed no instances of
benefits provided to students were noted

b. Written agreements are in place with all
agents outlined on the website

c. Agents outlined on the website have written
agreements in place

d. Agreements partially met the requirements
of the VET Guidelines, refer to report analysis

Student is
entitled to VFH
assistance

a. Obligatory two day gap between enrolment
date and the date the student signed a
Request for VFH assistance form was
complied with (1 Jan 16);

i. the request form was hard copy; or
ii. in an electronic form (which met the

requirements of the Electronic Transactions
Act 1999
https://www.legislation.gov.au/Details/C20
11C00445 and DET’s requirement that it
match the hard copy file).

b.  A student under the age of 18 years at the
time of signing a VFH request form had
written parental consent included on the
request form (1 Jan 16).

c. A student requesting VFH assistance for a
VET course of study had provided his/her Tax
File Number prior to the first census date for
the first unit of competency in that course
(always a requirement).

d. A student’s file contained evidence that that
student  was an Australian citizen or a holder
of the relevant Permanent Humanitarian Visa
at the time of entitlement crystallising at the
end of the census date (always a
requirement)(TFN is not evidence).

a. A two business day hold is placed on the
enrolment application. The request is
electronic

b. Franklyn Scholar does not accept students
under the age of 18.  No students under the
age of 18 at the time of enrolment were
identified in the data

c. A student is required to provide their tax file
number during the enrolment process at the
point the VET FEE-HELP Assistance Form is
completed

d. Refer to the report findings for detail
e. The data had a field “Highest education

participation”. 37 percent (8,698) of units of
competency had a status of ‘No prior
educational attainment’ of which all had
entry in the “Postcode of Year 12 permanent
home residence” field.
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e. A student has met the entry assessment
requirements

i. recorded evidence of year 12 attainment; or
evidence of assessment and outcome
1 Jan 16

Student has been
provided with all
required
information and
that information
was retained by
provider

a. Written information regarding fees for the
course, VFH information; course duration etc.
(1 July 2015)

i. The written information is retained for five
years (1 Jan 16)

b. The student was provided with either a paper
or electronic VET FEE-HELP Invoice Notice
14 days prior to the census date for any units
of competency (from 1 Jan 16);

i. the student’s  Invoice Notice was sent to
the personal email address of that student
(1 Jan 16);

ii. the  record of that student’s Invoice Notice
was kept by the provider (1 Jan 16);

iii. the student’s Invoice Notice contained all
details specified in the VET Guidelines
(1 Jan 16);

c. The student had been provided with either a
paper or electronic Commonwealth
Assistance Notice(CAN)  14 days after  the
census date for any units of competency
(always):

i. the CAN had been sent to the personal
email address of the student and that a
record was kept of the Notice
(1 April 2016);

ii. the CAN contained all details specified in
the VET Guidelines (always a requirement).

a. The fees, VFH information and course
duration are available on the Franklyn
Scholar website

b. Assessment was completed at the unit of
competency level.
i. The invoice notice is provided to the

student via email
ii. The invoice notice included all the details

as specified in the VET Guidelines. Refer
to the report findings for detail

c. Assessment was completed at the unit of
competency level.
i. The CAN is provided to the student via

email. Refer to report findings for detail
ii. The CAN included all the details as

specified in the VET Guidelines. Refer to
the report findings for detail.

Provider has
assessed student
as academically
suitable to
undertake the
course (from
1 Jan 16)

a. The entry requirements and procedure are
published in line with VET Guidelines.

b. The entry requirements for admission to the
course (and hence entitlement to VFH
assistance) had been met before the census
date for the first unit of competency.

c. The entry assessment tool used to undertake
a VET student’s academic capability was valid
under the VET Guidelines requirements.

d. The student’s academic assessment
outcomes had been recorded.

e. The student had been provided with the
outcome.

f. The student’s assessment process, outcome
and notice to the student were recorded by
the provider.

a. The student entry procedure was published
in line with the VET Guideline. Refer to the
report findings for detail

b. Entry requirements are required to be met
before enrolment in the course

c. Franklyn Scholar uses the Core Skills Profile
for Adults reading and numeracy test a valid
tool under the VET Guidelines

d. The student master file data does not contain
this information

e. These details were not available in the
student master file data

f. The assessment process, outcome and notice
to the student are recorded in the Salesforce.
The student master file obtained did not
include the date the notice was sent to the
student.

Provider has, and a. Provider has published withdrawal a. The ‘Withdrawal Policy’ is available on the
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uses withdrawal
procedures

procedures in easily accessible place.
b. Student has been able to withdraw, if

requested, without financial penalty or
administrative barrier.

Franklyn Scholar website. The policy is also
available in  2015 as a ‘Refund Policy for the
purposes of the VET FEE-HELP Assistance
Scheme’

b. No financial penalty or administrative barrier
is noted in the Withdrawal Policy or Refund
Policy for the purposes of the VET FEE-HELP
Assistance Scheme.
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I. Introduction 

Research objectives 

The Department engaged ORIMA Research and our quality-accredited fieldwork partner Action 
Market Research (AMR) to conduct Computer Assisted Telephone Interviews (CATIs) with persons 
reported as enrolling in units of study with the Franklyn Scholar (Franklyn) since 1 July 2015.  These 
interviews were conducted in order to: verify the enrolment with Franklyn and gauge the level of 
non-compliance and incorrect enrolment reporting risk, as defined by the department. 

This report presents the overall findings of these interviews.  The interview questionnaire is at 
Appendix A and interview response frequency tables at Appendix B.  All interview data collected by 
AMR has been provided to the Department of Education and Training. 

Both ORIMA Research and AMR are accredited under the international quality standard ISO 
20252.  Our senior consultants belong to the Australian Market and Social Research Society 
(AMSRS) and adhere to the Society's Code of Professional Behaviour.  This project was conducted in 
accordance with the international quality standard ISO 20252 and the Australian Privacy Principles 
contained in the Privacy Act 1988. 

 

The number of interview participants 

The department provided ORIMA Research with electronic records for 1,297 people who were 
reported as enrolled in units of study with Franklyn units of study with Census dates of between 
1 July 2015 and 9 March 2016 for which Franklyn had provided contact details (a mobile phone 
and/or home phone).  Of these, ORIMA Research selected a random sample of 6361 persons for 
interview over the fieldwork period of 19 April – 11 May 2016 and AMR were given a sample target 
of 300.  
  
Table 1 shows that of the random sample of 636: 

 188 (30%) were unable to be contacted within the fieldwork period: 
 70 had mobile numbers that were disconnected 
 16 were not known at the contact number provided, and 
 the remaining 102 could not be contacted within the fieldwork period for other reasons.  

 

 448 (70%) were able to be contacted within the fieldwork period – of which: 
 329 (73%) completed the interview 
 38 (8%) were unable to participate/complete the interview during the fieldwork period, 

and 
 81 (18%) refused to participate in the interview.   

 

                                                           

1 A random sample of 900 was selected from the population of 1849 students who reported as undertaking units of 
study since 1 July 2015.  Of these, 636 were reported enrolling since 1 July 2015`. 
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II. Interview findings 

Confirming Course Enrolment and Participation 

Interview participants were informed of the courses that Franklyn had reported that they were 

enrolled in since 1 July 2015.  They were then asked whether these enrolment details sounded 

correct to them.  Of the 329 interview participants, 291 (88%) reported that these enrolment details 

sounded correct.  Of the 38 (12%) who reported that these enrolment details did not sound correct: 

 37 reported they had not enrolled with Franklyn.  Of these: 

 28 reported they had not undertaken a training course with any other training 

organisation 

 9 reported they had undertaken a training course with another training organisation, in 

particular: 

 1 reported undertaking a full-time university course at university in January 2015 

 1 reported undertaking a Bachelor of Social Science, Criminology with Swinburne 

University in July 2015 

 1 reported enrolling in a nursing course with Captain Cook, Brisbane and Bundamba 

TAFE in July 2015 

 1 reported undertaking a Diploma of Business with Upskill in August 2015 

 1 reported undertaking a Diploma of Business & Management with TABB in October 

2015 

 1 reported undertaking a Cert 111 in Hospitality with Set Solutions in February 2016 

 1 reported undertaking a First Aid course with Allans Training in February 2016 

 1 reported undertaking a Certificate 3 in Early Childhood Education & Care with TAFE 

in March 2016, and 

 1 reported undertaking a Diploma of Business with Acquire Learning in April 2016. 

   

 1 reported enrolling in a training course with Franklyn but with a wrong enrolment date, and 

 

 37 requested that someone from the department investigate the accuracy of their enrolments 

and VET FEE-HELP debts further and call them back. Of these, 34 consented for their individual 

responses to the interview questions being shared with Franklyn. The responses and contact 

details of these students have been provided to the department for further investigation. 

 

In total, 2932 interview participants indicated that they were enrolled with Franklyn and the 
following sections summarise their interview responses.  

  

                                                           

2 Includes 1 student who reported they enrolled with Acquire Learning, which owns Franklyn and another who reported 
enrolling in a training course with Franklyn but with a wrong enrolment date. 
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Enrolment Incentives 

Of the 293 Franklyn students who participated in an interview: 

 272 (93%) reported they were not offered anything of value to enrol in their course with 

Franklyn and a further 7 (2%) could not recall, and 

 14 (5%) reported they were offered something of value to enrol in their course with Franklyn.3   

In particular: 

 

 10 reported being offered laptops.  Of these: 

 5 reported the laptop was provided to them just to use during their training and 

5 reported the laptop was theirs to keep, and 

 6 reported that the laptop was offered by someone from Franklyn, 2 reported that 

it was offered by a door-to-door salesperson or education adviser, 1 reported it 

was offered by a representative from Acquire Learning and 1 did not remember 

who offered them the laptop, and 

 

 4 reported being offered other incentives, in particular: 

 1 reported being offered a transport voucher worth $20 

 1 reported receiving help with the resume and obtaining a job in the future, and 

 2 reported being offered a job. 

 

Only 6 of these 14 reported receiving the enrolment incentive that was offered to them. 

  

                                                           

3The related enrolment incentive interview question (see question 2b at Attachment A) allowed for multiple responses – 
for example, an interview participant might respond that they were offered a laptop and money. Consequently, the 
number of persons reporting each of the following kinds of incentive typically sums to more than the number of persons 
reporting having been offered an enrolment incentive (of any kind).   
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Enrolment Process 

Interview participants were asked some questions about the enrolment process to ascertain 

whether: 

 the email address reported by Franklyn was correct and whether the student regularly 

accessed this email address 

 the student had provided a copy of their school certificate and/or sat a written test to enrol 

in their course with Franklyn, and 

 students had participated in the course they had enrolled in – for example, by attending 

classes or undertaking online training modules. 

Confirmation of email addresses provided by Franklyn 

Of the 293 Franklyn students who participated in an interview: 

 279 (95%) reported that they had given their personal email address to Franklyn when they 

enrolled 

 284 (97%) reported that the personal email address reported to the Department by Franklyn 

was correct, and 

 270 (92%) reported that they regularly accessed the email address reported to the 

Department by Franklyn. 

Of those 46 students who reported that they had not provided their email address to Franklyn 

and/or reported a different personal email address that reported by Franklyn: 

 37 (80%) reported that the email address reported by Franklyn to the Department was 

correct. Of these: 

 34 (92%) reported they had created the email address themselves 

 1 (3%) reported the email was created by a door-to-door salesperson or education 

adviser, and 

 2 (5%) reported that the email was created by a family member. 

 

 9 (20%) reported that the email address reported by Franklyn was incorrect.   
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Educational requirements or written tests to enrol with Franklyn 

Of the 293 Franklyn students who participated in an interview: 

 21 (7%) reported they provided a copy of their school certificate to Franklyn when they 

enrolled.  Of these:  

 17 (81%) reported their highest level of schooling was Year 12, and 

 4 (19%) reported other responses, with all of these undertaking certificates in various 

courses. 

 

 272 (93%) reported they had not provided a copy of their school certificate or could not recall 

providing a copy of their school certificate to Franklyn when they enrolled.  Of these:  

 16 (6%) reported their highest level of schooling was less than Year 10 

 67 (25%) reported their highest level of schooling was Year 10 

 34 (13%) reported their highest level of schooling was Year 11 

 110 (40%) reported their highest level of schooling was Year 12, and 

 45 (17%) reported other responses, such as completing other VET or university courses. 

 

 107 (37%) reported Franklyn had made them sit a written test to enrol in the course. Of these:  

 7 (7%) reported that someone had helped them to do the test.  All 7 students who had 

reported they had been helped by someone from Franklyn. 

 

Since 1 January 2016, in order to enrol in a VET course and receive a VET FEE-HELP loan, applicants 

must demonstrate their academic suitability by either having completed Year 12 or passing a 

written Literacy, Language and Numeracy (LLN) entry test. Of the 53 students who enrolled with 

Franklyn since 1 January 2016, 1 (2%) did not meet these requirements in that they had not 

completed Year 12 and had not sat a written entry test. 
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Participation in Franklyn courses – reasons for non-participation 

Of the 293 interview participants who reported they had enrolled in training with Franklyn, 
164 (56%) reported they had not participated in the training course (by, for example, attending 
classes or taking online training modules).  These participants were asked why they had not 
participated in the training course.  The main reasons given by students for not participating in the 
training course were as follows. 

 A number of students had withdrawn from their course with Franklyn, however, some noted 

that they had difficulties in withdrawing from these courses and some noted they had been 

unsuccessfully in withdrawing. 

 The student was misinformed about the course content and had decided not to participate in 

the course. 

 A number of students said that they did not have enough time to study for various reasons. 

 A number of students noted that they did not think that they were enrolled with Franklyn.  

Some commented about inappropriate enrolment practices.  One student noted that their 

enrolment was accidental. 

 A number of students said that they had been prevented from participating in the course for 

personal reasons, such as ill health or carer responsibilities. 

 Others noted that they could not participate in the online courses offered by Franklyn 

because of internet/computer access issues. 

 

Feedback on training quality (participating students only) 

Of the 293 interview participants who reported they had enrolled in training with Franklyn, 

129 (44%) reported they had participated in the training course – for example, by attending classes 

or undertaking online training modules.  Of these 129 participating students: 

 106 (82%) reported they were satisfied with the course materials provided (18% were 

dissatisfied) 

 104 (81%) reported they were satisfied with how Franklyn had responded to any questions 

they had about the course (15% were dissatisfied), and 

 104 (81%) thought they had enough access to teachers and tutors to assist them with their 

studies (19% thought they did not have enough access to teachers and tutors). 

Of the 129 students who reported that they had participated in their training course with Franklyn, 

72 (56%) reported having undertaken assessments (such as exams or assignments).  Of these: 

 64 (89%) were satisfied with the level of feedback they were given (11% were dissatisfied), 

and 

 65 (90%) were satisfied that these assessments were properly marked (10% were dissatisfied). 

Overall, of the 129 students who reported they had participated in their training course with 

Franklyn: 
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 94 (73%) reported they were satisfied with the training provided by Franklyn.  These students 

were asked why they were satisfied with the quality of the training provided.  The main 

reasons given were related to: 

 tutors being approachable, responsive and helpful in giving timely feedback, advice and 

support 

 learning materials being easily accessible, well-structured and informative, and 

 other positive feedback, including allowing students to undertake their studies at their 

own pace, but nevertheless providing adequate support through tutors and coaches. 

 

 20 (16%) reported they were neither satisfied nor dissatisfied with the training provided by 

Franklyn overall, and 

 

 15 (12%) reported they were dissatisfied with the training provided by Franklyn overall.  These 

students commented that: 

 the course was too difficult for them given their educational background 

 they were provided insufficient feedback and support by Franklyn assessors and tutors, 

and 

 they felt that they had been misled and enrolled on the basis of misinformation or false 

promises.  Some had unsuccessfully attempted to withdraw and were annoyed at being 

charged for these courses. 

Withdrawal from Course/ Units of Study 

Of the 293 Franklyn students who participated in an interview, 129 (44%) reported they had tried to 

withdraw from a course or a unit of study at Franklyn.  Of these: 

 77 (60%) reported they were successful in withdrawing from the course, of which: 

 1 (1%) reported he successfully in 2014, 39 (51%) reported they successfully withdrew in 

2015 and 37 (49%) reported they successfully withdrew in 2016 

 4 reported they had been charged a fee to withdraw from a course or unit of study, and 

 1 reported that although they had withdrawn before the Census date, they were still 

charged for the unit of study that they withdrew from. 

 59 (77%) reported it was very or fairly easy to withdraw, while 18 (23%) reported it was not easy 

at all to withdraw.  

Course information and payment 

Of the 293 Franklyn students who participated in an interview: 

 70 (24%) reported they were not provided with information about course contents and 

subjects before enrolment and a further 35 (12%) could not recall being provided this 

information 

 61 (21%) reported they were not provided with information about course fees and charges 

before enrolment and a further 24 (8%) could not recall being provided this information, and 
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 77 (26%) reported they were not provided with information about different options for paying 

for the course and a further 26 (9%) could not recall being provided this information.  Of those 

184 who did recall being provided with information about specific options for paying for the 

course: 

 174 (95%) recalled being informed about the option of receiving a VET FEE-HELP loan 

from the Government  

 62 (34%) recalled being informed about the option of full fee upfront payment 

 50 (27%) recalled being informed about the option to pay as you go 

 7 (4%) recalled being informed the course was free and no payment was required, and 

 3 (2%) recalled being informed about other payment options, all citing ‘HECS’ as a form 

of payment. 

Interview participants were informed that students who want a government loan to pay their 

course fees can fill in and sign a Request for VET FEE-HELP Assistance or Loan form.  Of the 

293 Franklyn students who participated in the interview, 105 (36%) reported they did not 

remember filling in and signing a Request for VET FEE-HELP loan form.  Of the 188 (64%) who 

reported they had filled in and signed a Request for VET FEE-HELP loan form, 72 (38%) reported 

receiving help from someone to fill in the form. Of these: 

 49 (68%) reported that they received help from someone from Franklyn 

 7 (10%) reported that they received help from a door-to-door salesperson or education adviser 

 13 (18%) reported that they received help from another source, such as: family members, 

representatives from Career One and Acquire Learning and, 

 3 (4%) could not recall who had helped them. 

Of the 188 (64%) who reported they had filled in and signed a Request for VET FEE-HELP loan form: 

 85 (45%) reported they had signed the form on the same day as they had signed up for the 

course. 

Of the 293 Franklyn students who participated in the interview: 

 163 (56%) were not aware that they had received a loan from the Australian Government to pay 

for this training course, and 

 71 (24%) were not aware that they would be required to pay the loan back through the tax 

system when their income would reach a certain level. 
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Other comments made by Franklyn students  

At the end of the interview, interview participants were asked whether they had any further 
comments that they would like to make about Franklyn or the enrolment process. Of the 153 (47%) 
interview participants who did provide further comments, 26 (17%) provided positive feedback on 
their experience of training with Franklyn. 

However, others provided less favourable feedback: and a number of interview respondents 
complained about inappropriate enrolment practices by Franklyn representatives and third-party 
salespersons: 

 A number of interview respondents complained about inappropriate enrolment practices by 

Franklyn representatives and third-party salespersons 

 A number commented on being misinformed about the course and the fees and charges 

associated with the course, and 

 Some noted that the withdrawal process was very difficult. 

 

 

Consent to share individual survey responses with Franklyn 

Of the 329 interview participants, 303 (92%) consented to their individual responses being shared 
with Franklyn.  The department has been provided with individual surveys responses, including an 
indicator of whether the student has provided their consent to share this information with Franklyn.  
As noted above, 37 interview participants requested that someone from the Department contact 
them in relation to their Franklyn enrolment and associated VET FEE-HELP debt. 
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Appendix A: Interview Questionnaire 
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Appendix B: Frequency Tables  
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Appendix C: Cross-tabulations (by Enrolment Year)  
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Assessment model 7.2: Franklyn Scholar (Australia) Pty Ltd (FS) (v1.0) 

Introduction 

Pursuant to s 20ZM(1)(ca) of the Ombudsman Act 1976, the Office of the Commonwealth Ombudsman (the Office) can 
recommend that the Secretary of the Department of Education (the department) or the Secretary’s delegate re-credit 
a complainant’s FEE-HELP balance under clause 46A or 46AA of Schedule 1A to the Higher Education Support Act 2003 
(HESA). 

To make a recommendation to re-credit due to unacceptable conduct under cl 46A of sch 1A to HESA, the Office must 
be satisfied on the balance of probabilities that: 

• the complainant had been enrolled in the VET unit of study (unit) with the VET provider [cl 46A(1)(a) of sch 1A
to HESA],

• the complainant did not complete the requirements for the unit [cl 46A(1)(b) of sch 1A to HESA], and

• the VET provider (or an agent of the VET provider) engaged in unacceptable conduct in relation to the
complainant’s request for Commonwealth assistance relating to the unit or the VET course of study of which
the unit forms a part [cl 46A(1)(c) of sch 1A to HESA].

The requirements set out in cl 46A(1)(d)–(f) of sch 1A to HESA will be satisfied through an independent mechanism 
agreed between the Office and THE DEPARTMENT and do not require consideration during this assessment process. 
To make a recommendation to re-credit due to inappropriate conduct under cl 46AA of sch 1A to HESA, the Office 
must be satisfied that it is reasonably likely: 

• the complainant has not, or is taken to have not, completed the requirements for the unit [cl 46AA(1)(a) of sch
1A to HESA and s 58A of the Higher Education Support (VET) Guideline 2015 (VET Guideline)], and

• the VET provider (or an agent of the VET provider) engaged in inappropriate conduct towards the complainant
in relation to the unit or the VET course of study of which the unit forms a part [cl 46AA(1)(b) of sch 1A to
HESA and s 58AB of the VET Guideline].

This assessment model establishes the processes, concepts, and standards the Office will employ to assess complaints 
and formulate recommendations to re-credit under cl 46A or 46AA of sch 1A to HESA in relation to Franklyn Scholar 
(Australia) Pty Ltd (FS). The primary purpose of the model is to help Dispute Resolution Officers (DROs) extract, 
through targeted assessment rather than exhaustive investigation, sufficient reliable information on which to form a 
recommendation. The model must be read in conjunction with each of the ‘Related Documents’ listed in the table at 
the end of this document, including the attached VSLO/Department concept linkage table and the Office standard 
operating procedures (SOPs). Together these documents are designed to ensure: 

• relevant criteria and standards of proof are applied to the assessment

• analysis is appropriately focussed on known types of conduct

• common practices are employed to resolve ambiguity and uncertainty

• a one-touch system of assessment accurately categorises and efficiently processes complaints.

Each model goes through an iterative review and approval process whereby the Office and the department agree on 
the parameters of the assessments to be undertaken before they are to commence. Once approved, DROs will 

Assessment model 7.2 
Franklyn Scholar (Australia) Pty Ltd (FS) 
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• education level

• employment status

• low socio-economic status.

Standards governing the conduct of assessments 

This section is to be read in conjunction with guidance issued in the VSLO/Department concept linkage table and the 
Office standard operating procedures (SOPs). These supporting documents make clear how to assess a complaint 
against the different criteria and standards of proof governing re-credits under cl 46A or 46AA of sch 1A to HESA. The 
rules articulated below are intended to clarify the circumstances in which a DRO can make an assessment and progress 
a complaint to recommendation.

General

Entitlement to receive VET FEE-HELP 
If the Office does not already hold information that would indicate a complainant was not entitled to receive VET FEE-
HELP, the Office will make an assessment that the complainant was entitled to receive VET FEE-HELP. 

Unit and course completion status 
The Office will initially consult data in the department’s Higher Education Information Management System (HEIMS) to 
assess whether a unit has been completed. In the absence of contradictory information, the Office will make an 
assessment that the requirements of a unit were not completed where any status other than ‘completed’ is shown in 
HEIMS. 

Where HEIMS contains contradictory information at the course and unit level, the Office will conduct reasonable 
enquiries to obtain further evidence to resolve that ambiguity. That information will be included in the assessment 
process and a summary provided to the AD-RR in a statement of reasons. 

Where a complainant disputes the completion status recorded in HEIMS, the Office will conduct reasonable enquiries 
to obtain further evidence in order to assess that claim.  A provider’s history of incorrectly marking units as complete 
may be considered as part of that assessment, as well as the internal consistency of the complainant’s statements. 
Where a complainant presents evidence that they did not pass the unit, the Office will assess whether this meets the 
applicable standard of proof; reasonable likelihood for inappropriate conduct or on the balance of probabilities for 
unacceptable conduct. Where information is not reasonably available to confirm the validity of the completion status 
recorded in HEIMS and a claim is received from a complainant stating that a unit was not completed, the Office will 
assess completion status in the context of inappropriate conduct and make an assessment that it is reasonably likely 
the complainant did not complete the requirements for the unit. Information used to inform the assessment will be 
provided to the AD-RR in a statement of reasons. 

Sufficient information to form an assessment and progress a complaint to recommendation 
Where sufficient evidence is already held by the Office to form an assessment that the complainant was subjected to 
one type of misconduct, regardless of how many other types of misconduct may apply, the Office may make a 
recommendation to re-credit. The Office will note the types of misconduct that are raised in the complaint but is not 
required to conduct further enquiries in order to inform an assessment of each type of conduct. 

Reasonable further enquiries 
Where insufficient evidence is held by the Office to inform an assessment that a complainant was subjected to at least 
one type of misconduct, reasonable enquiries will be made to obtain further evidence. DROs will use the 
VSLO/Department concepts linkage table to guide their enquiries. 

Limitations in resources and the current timeframe for concluding the VET FEE-HELP student redress measures by 31 
December 2020 are factors in a DRO’s consideration of what are reasonable enquiries. Where reasonable attempts 
have been made to obtain further information from an interested party without success, the Office will proceed with 
its assessment based on the information held at that time and the standards articulated in this assessment model. 
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Information to be recorded in the statement of reasons 
Where sufficient evidence is held by the Office to form an assessment that an individual complainant was subjected to 
any of the conduct listed in the table above, or any other relevant misconduct, a summary of the evidence considered 
in that assessment will be provided to the AD-RR in a statement of reasons. 

Where conflicting information, or information that could warrant a recommendation not to re-credit, is held by the 
Office, a summary of the evidence and the DRO’s analysis will be provided to the AD-RR in a statement of reasons. 

Vulnerability 

Whether a complainant was a vulnerable person is a matter that may be considered when assessing inappropriate 
conduct [s 58AB(1)(g) of the VET Guideline]. The Office will incorporate the following standards in relation to 
vulnerability into its assessment and recommendation processes. 

Obtaining and recording vulnerability data 
Vulnerability information held by the Office will be recorded in the summary information section of a statement of 
reasons. 

Where information may indicate a complainant is a vulnerable person but insufficient information is held to assess 
whether vulnerability was a contributing factor in the complainant being subjected to inappropriate conduct, the 
Office will make reasonable enquiries to obtain additional information regarding vulnerability. The Office will use 
investigative interviewing techniques and the complainant’s self-reported vulnerabilities but will not require written 
evidence of vulnerability. 

Assessing vulnerability data 
The Office will make reasonable enquiries to identify evidence that may refute a complainant’s self-reported 
vulnerability. Inconsistencies in the complainant’s statements may form part of this assessment. 

Where the Office makes an assessment that vulnerability is reasonably likely to have been a contributing factor in the 
complainant being subjected to inappropriate conduct, a summary of the evidence considered in that assessment will 
be provided to the AD-RR in a statement of reasons. 

Vulnerability to be considered prior to recommending the department not re-credit 
Prior to any recommendation being made that a unit is not eligible for re-credit because no type of conduct listed in 
the provider profile or assessment model has been identified, the Office will assess whether it is reasonably likely that 
the complainant’s vulnerability alone was a determining factor in the complainant incorrectly obtaining VET-FEE HELP 
assistance, and therefore incurring a VET FEE-HELP balance. 

Reasonable adjustments for vulnerable persons 
The Office will make reasonable adjustments to the evidential requirements articulated in this assessment model to 
accommodate the needs of vulnerable persons. This may include accepting verbal claims in lieu of written evidence for 
persons with language, literacy and numeracy issues. 

Department re-credit streams 

Recommendations for re-credit may be made through the following department re-credit streams: 

08 – Not entitled to VET FEE-HELP assistance 
11 – Unacceptable conduct (only where the Office assesses conduct occurred on or after 1 Jan 2016) 
09 – Inappropriate Conduct (other than entitlement issues). 

The Office will select the most appropriate conduct type and associated re-credit stream for each unit based on the 
information available and the nature of the complaint. The VSLO/Department concepts linkage table shows which re-
credit stream is applicable to each type of conduct depending on the standard of proof that has been achieved. 

Department re-credit stream 08 - Not entitled to VET FEE-HELP assistance 
Multiple legislative provisions relate to a complainant’s entitlement to VET FEE-HELP. Based on advice from the 
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a 28 day procedural fairness process on behalf of the Office and the delegate of the Secretary of the department, in 
order to allow the provider or its representative an opportunity to comment on the proposed course of action. 

‘Unknown enrolment/debt’ or ‘ghost debt’ 

The Office will assess complaints concerning an ‘unknown enrolment/debt’ or ‘ghost debt’ as an issue relating to 
conduct type 1: ‘Treating the student as entitled to VFH when they were not’ – Option 2, and process any resulting 
recommendation to re-credit through department re-credit stream 08.  

Where a complainant claims that they have no recollection of engaging with the provider or that they did not give 
their consent to be enrolled in a course or unit of study with the provider, the Office will conduct reasonable enquiries 
to obtain further evidence in order to assess that claim. 

The Office may make an assessment that it is reasonably likely the complainant was subject to conduct type 1: 
‘Treating the student as entitled to VFH when they were not’ where information is not reasonably available to 
confirm the validity of the enrolment and a statement is received from the complainant confirming that they: 

• did not sign a VET FEE-HELP application form; or

• did not submit a VET FEE-HELP application form to the provider; or

• did not provide their Tax File Number when filling out the VET FEE-HELP application form.

Standards specific to this assessment model 

Complainants enrolled with FS through Acquire 

Complainants to the Office frequently claim to be enrolled with Acquire Learning & Careers Pty Ltd (Acquire) when 
they have actually been enrolled with FS. A lack of specific information regarding the origin and extent of the 
relationship between FS and Acquire has prevented the Office using this relationship as a basis for establishing types 
of conduct in the Provider profile – Franklyn Scholar (Australia) Pty Ltd (FS). Despite this, the following findings indicate 
to DROs the types of complaints they may encounter where the complainant was enrolled with FS through Acquire: 

• the Australian Skills Quality Authority audit of Asia Pacific Training Institute Pty Ltd (APTI), dated 21 June 2016
o this found that FS had an operational relationship with Acquire and APTI. It found FS shared the same

Office as Acquire and APTI, and used the same training resources, strategies, and operations staff. The
audit also notes that FS was purchased by Acquire in September 2015.

• the Federal Court Judgement of 30 May 2017, in the matter of Australian Competition and Consumer
Commission v Acquire Learning & Careers Pty Ltd

o this found that during the relevant period of 3 July 2014 to 24 March 2015, Acquire engaged in
misleading, deceptive and unconscionable conduct that was systemic in nature.

The Office is satisfied that the relationship between FS and Acquire was such that, where a DRO determines there is a 
reasonable likelihood that a complainant was enrolled with FS through Acquire, the DRO should initially focus their 
assessment on the following inappropriate conduct types relevant to cl 46AA of sch 1A to HESA: 

• conduct type 2: ‘Making a claim about a future matter with no basis for doing so’
• conduct type 22: ‘Misleading or deceptive conduct’.

Recommendation process 

1. The Office makes reasonable enquiries with relevant stakeholders in the Vocational Education and Training
Industry in order to form a general picture of the practices engaged in by a provider. This includes a standing
request for advice from the department on the type of conduct each provider has been known to engage in and a
summary of the information the department holds to support that view.

2. The Office analyses the evidence it holds to identify types of unacceptable or inappropriate conduct engaged in by
a provider or its agent/s. Details of the analysis are shared with AD-RRs and the department. If all parties are
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satisfied with the quantity of the evidence and quality of analysis, a provider profile is released containing an 
assessment that the provider has engaged in the listed types of unacceptable or inappropriate conduct. 

3. Based on the provider profile, the Office proposes an assessment model designed to ensure sufficient and reliable 
information is considered during the assessment and recommendation process. AD-RRs and the department 
confirm that the model will allow them to satisfy the responsibilities of their role and legal obligations. The 
assessment model is released for use in conjunction with Office SOPs during the remedy assessment process. 

4. The Office identifies complaints that potentially fall within the parameters of the assessment model and assigns 
them to individual DROs for assessment. 

5. DROs determine disputed units of study from the complainant’s statements. 
6. DROs consult HEIMS and use the standards outlined in this assessment model to determine if the complainant has 

completed the requirements for each unit of study. 

• NOTE: where a unit has a HEIMS completion status recorded as ‘failed, withdrew without penalty, 
incomplete or completion status not yet determined, or no information’ the DRO may make an assessment 
that the complainant has not completed the requirements for the unit. 

7. DROs confirm that relevant student identification, course identification, and financial data in HEIMS match 
information held in Resolve. 

8. DROs populate Resolve with data in a format that matches the format in HEIMS so that the department can 
process any recommendation from the Office without risk of a data mismatch error occurring. 

9. DROs consider whether the substance of the complaint corresponds with one or more of the provider conduct 
types outlined in the provider profile. 

10. DROs identify any contradictory evidence held by or reasonably available to the Office which may reasonably 
influence their assessment.  

11. If insufficient information is available to inform an assessment, DROs conduct reasonable additional enquiries to 
fill information gaps and support or refute the complainant’s claims. 

12. DROs make an assessment as to whether on the balance of probabilities the provider (or agent of the provider) 
engaged in unacceptable conduct, or whether it is reasonably likely that the provider (or agent of the provider) 
engaged in inappropriate conduct, in relation to the complainant. 

13. Prior to an assessment being made that a complainant was not entitled to VET FEE-HELP assistance (department 
re-credit stream 08) or was subjected to unacceptable conduct (department re-credit stream 11), DROs attempt to 
notify the provider or their representative of the preliminary assessment, suggested recommendation, and the 
potential decision of the delegate of the Secretary of the department. A response from the provider received 
within 28 days will be considered as part of the assessment process and may result in a revised assessment and 
recommendation. 

14. Prior to any assessment being made that a unit is not eligible for re-credit, DROs will assess the impact of a 
complainant’s vulnerability status. 

15. DROs produce a statement of reasons containing a summary of the information used to inform their assessment 
including any information received in response to the 28 day procedural fairness step. 

16. DROs submit their statement of reasons to the AD-RR for review, noting in Resolve how their assessment is to be 
applied at the unit level. 

17. On the basis of the provider profile, assessment model, statement of reasons, and information held in Office 
systems, the AD-RR will make a recommendation to the department regarding re-credit of the complainant’s FEE-
HELP balance. 

18. The Office will communicate the AD-RR’s recommendation to the department together with any data 

necessary for the department to consider and process that recommendation. 

Related documents 

These documents are available on the VET Student Loans Team Internal Resources page of the VSLO intranet. 

• SOP 4.4 Completing the statement of reasons 

• SOP 4.5 Remedy pathway workflow 

• VSLO/Department concepts linkage table 
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• Provider profile: Franklyn Scholar (Australia) Pty Ltd (FS)  

• Guide to legal concepts for VSLO Dispute Resolution Officers 
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Introduction 

The Office of the Commonwealth Ombudsman (the Office) makes reasonable enquiries to form a profile of the conduct engaged in by each provider. These 
enquiries include a standing request for advice from the Department of Education (the department) regarding the types of conduct each provider has been 
known to engage in and a summary of the information the department holds to support that view. 

The Office analyses the available evidence and produces a provider profile. Where the Office is satisfied that a provider engaged in a particular type of 
conduct, that assessment will be clearly stated in the relevant provider profile. 

The Office will also consider a provider’s conduct in relation to the vulnerability status of complainants. Where the Office is satisfied that a provider 
engaged in conduct that targeted a person’s vulnerabilities, the provider profile will contain a summary of the evidence relied upon to inform that 
assessment. Where evidence indicates that specific vulnerabilities were prevalent in a provider’s student population, an assessment of that information will 
also be articulated in the provider profile. 

Each provider profile will be shared with the department prior to release. The Office will also propose an assessment model developed on the basis of the 
information contained in the provider profile. The assessment model will be designed to assist the Office evaluate whether the specific conduct reported in 
an individual complaint about the provider satisfies the provisions for re-credit under cl 46A or 46AA of sch 1A to the Higher Education Support Act 2003. 

Limited scope of assessments contained in provider profiles 
The Office will deliberately avoid using the terms ‘system of conduct’ or ‘pattern of behaviour’ in provider profiles. Assessments will be made on the basis 
that there is sufficient evidence to demonstrate that a provider has subjected a number of individuals to a particular type of conduct. Where the Office 
considers there are grounds for a cohort of complainants or students to be re-credited through a department Secretary initiated action, a separate 
recommendation report will be produced.   

The primary purpose of a provider profile is to help Dispute Resolution Officers (DROs) contextualise an individual complaint. The assessments contained in 
the profile can be used to support individual recommendations but will not be relied upon as the principal basis for a recommendation. 

Provider profile: 
Franklyn Scholar (Australia) Pty Ltd 
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• The report raises concerns about the rate of student participation in FS courses: ‘analysis shows that 86% (2,398 students) of the
Registered Training Organisation’s (RTO)’s VET FEE-HELP enrolments in 2015 and 2016 had no online activity for the period of study. It
is noted the RTO advised that it delivers courses by online and face-to-face modes; however, of the students that had no online
activity, only 2% successfully completed the course of study.’ (pp 11-12, para 1)

• FS was purchased by Acquire Learning & Careers Pty Ltd in September 2015.

• Rectification Response to ASQA Audit Report – VET Quality Framework, Franklyn Scholar (Australia) Pty Ltd, dates of audit: 5 and 7 July 2016

• This document is FS’s response to ASQA’s audit of 5 and 7 July 2016 where ASQA found FS needed to make rectifications in order to
demonstrate compliance. It contains additional information supplied by FS for ASQA to consider as part of its compliance review.

• Final Audit Report of Franklyn Scholar (Australia) Pty Ltd under Clause 26 of Schedule 1 to the Higher Education Support Act 2003, Deloitte, dates of
audit 12 July 2016 to 23 August 2016 (Deloitte Audit)

• The Department of Education and Training engaged Deloitte Touche Tohmatsu (Deloitte) to perform a compliance audit. Deloitte
recommended further detailed analysis be undertaken.

• Evidence Analysis – VET Quality Framework, ASQA review conducted: 30 January 2017 and 3-7 February 2017, audit finding: critical non-compliance
(ASQA Evidence Analysis)

• ASQA Evidence Analysis is a review of FS’s rectification response to Audit Number Five. ASQA found FS remained non-compliant.

• Preliminary analysis of VET FEE-HELP complaints received by the VET Student Loans Ombudsman (VSLO) as at 16 May 2019 (report reference:
A1767185 20190516 112333) (VSLO complaint data).

The Office has also considered, but not relied on the following evidence to establish FS engaged in types of conduct: 

• Audit Report – VET Quality Framework, Australian Skills Quality Authority (ASQA) audit of FS, dates of audit: 19 and 20 February 2013, audit finding:
critical non-compliance (Audit Number One)

• Audit Number One was considered, but was not used to inform this assessment as FS was not an approved VET provider at the time of
the audit.

• Franklyn Scholar – Rectification Response to ASQA Audit Report – VET Quality Framework, dates of audit: 19 and 20 February 2013

• This document is FS’s response to ASQA’s audit of 19 and 20 February 2013 where ASQA found FS needed to make rectifications in
order to demonstrate compliance. It contains additional information supplied by FS for ASQA to consider as part of its compliance
review.

• The Rectification response was considered, but was not used to inform this assessment as FS was not an approved VET provider at the
time of the audit.
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• Audit Report – VET Quality Framework Continuing registration as a national VET regulator (NVR) registered training organisation, ASQA audit of FS, 
date of audit: 1 October 2013, audit reason: application – change, audit finding: minor non-compliance (Audit Number Two) 

• Audit Number Two was considered, but was not used to inform this assessment as FS was not an approved VET provider at the time of 
the audit. 

 

• VET Quality Framework Continuing registration as a national VET regulator (NVR) registered training organisation, ASQA audit of FS, date of audit: 
20 November 2014, audit reason: application - renewal of VET registration, audit finding: compliant, (Audit Number Three) 

• Audit Number Three was considered, but was not used to inform this assessment as FS was not an approved VET provider at the time 
of the audit. Additionally, FS was found to be compliant in all areas of the audit scope.  
 

• VET Quality Framework Continuing registration as a national VET regulator (NVR) registered training organisation, ASQA audit of FS, date of audit: 
20 November 2014, audit reason: application - change of VET scope, audit finding: compliant (Audit Number Four) 

Audit Number Four was considered, but was not used to inform this assessment as FS was not an approved VET provider at the time of the 
audit. Additionally, FS was found to be compliant in all areas of the audit scope. 
 

• Audit report - VET Quality Framework, audit of APTI, site visit conducted by ASQA on 21 June 2016 (ASQA audit report) 

• The audit identified that Asia Pacific Training Institute Pty Ltd (APTI) had an operational relationship with Acquire Learning & Careers 
Pty Ltd (Acquire) for marketing and recruitment purposes, and RTO 7134 – Franklyn Scholar Pty Ltd (FS) with which it shared the same 
CEO. It was found that APTI shared the same Office as Acquire and FS, used the same training resources, strategies, and operations 
staff.  

• Acquire purchased FS in September 2015. 
 

• Australian Competition and Consumer Commission v Acquire Learning & Careers Pty Ltd [2017] FCA 602. Federal Court Judgement: 30 May 2017 
(Acquire Judgement) 

• FS was purchased by Acquire in September 2015. This purchase occurred after the relevant period of 3 July 2014 to 24 March 2015. 
Without further information on the nature of the operational relationship between FS and Acquire during the relevant period, the 
Office has chosen not to rely on the Acquire Judgement to establish whether FS was subjecting students to the conduct described in 
the proceedings. 

The specific evidence relied upon to inform the ‘Established types of conduct’ is set out in the table below. 
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Related documents 

These documents are available on the VET Student Loans Team Internal Resources page of the VSLO intranet. 

• SOP 4.4 Completing the statement of reasons

• SOP 4.5 Remedy pathway workflow

• VSLO/Department concepts linkage table

• Assessment model 7.2 – Franklyn Scholar (Australia) Pty Ltd

• Guide to legal concepts for VSLO Dispute Resolution Officers
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ORDERS

  VID 930 of 2015

 

BETWEEN: AUSTRALIAN COMPETITION AND CONSUMER COMMISSION

Applicant

 

AND: ACQUIRE LEARNING & CAREERS PTY LTD

Respondent

 

     

JUDGE:

MURPHY J

DATE OF ORDER:

30 MAY 2017

 

 

THE COURT DECLARES THAT:

Job Applicant A

1. On or about 3 July 2014, the Respondent ( ), by the conduct of a             Acquire

telemarketer employed by Acquire ( ), in trade or commerce, Career Adviser

engaged in conduct in contravention of s 76 of the Australian Consumer Law (ACL

), comprising Schedule  to the  , by 2 Competition and Consumer Act 2010 (Cth)

failing to provide Job Applicant A with the information relating to unsolicited 

consumer agreements prescribed by s 76 of the ACL.

2. On or about 3 July 2014, Acquire, by the conduct of its Career Adviser, in trade            

or commerce:

(a) engaged in misleading or deceptive conduct in contravention of s           

18 of the ACL;
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(b) made false or misleading representations about uses or benefits of           

enrolling in a VET FEE-HELP assisted course in contravention of s 29

(1)(g) of the ACL; and

(c) engaged in conduct in trade or commerce which was liable to           

mislead Job Applicant A as to the nature and the characteristics of 

the service provided by the Career Adviser in contravention of s 34 of 

the ACL,

by the Career Adviser, during a telephone call to Job Applicant A:

(d) making the following representations with respect to future           

matters to Job Applicant A without having reasonable grounds for 

making them:

(i) by becoming a participating student, Job Applicant A           

would find employment;

(ii) by becoming a participating student, Job Applicant A          

would find employment in a role that would pay 

significantly more than if Job Applicant A did not enrol 

in the VET FEE-HELP assisted course; and

(e) falsely representing to Job Applicant A that the primary or only           

purpose of the telephone call was for Acquire to find employment 

for Job Applicant A, when the primary purpose of the telephone call 

was to procure the enrolment of Job Applicant A in a VET FEE-

HELP assisted course.

3. On or about 3 July 2014, Acquire, in trade or commerce, during the course of a            

telephone call made by a Career Adviser to Job Applicant A for the purpose of 

procuring Job Applicant A’s enrolment in a VET FEE-HELP assisted course, 

engaged in conduct that was unconscionable in contravention of s 21 of the ACL, 

by using unfair sales tactics and imposing undue pressure, in the collective 

circumstances considered together set out below:

(a) Acquire obtained Job Applicant A’s personal information from a           

job application she had submitted in response to an online job 

advertisement;

(b) Job Applicant A had difficulty understanding and speaking           

English during the telephone call;

(c) the Career Adviser:          

(i) falsely represented during the telephone call that the           

primary or only purpose of the telephone call was for 

Acquire to find employment for Job Applicant A;
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(ii) stated that the Career Adviser had an opportunity for          

Job Applicant A relating to potential employment;

(iii) stated that Job Applicant A would receive the Windows         

version of an Apple iPad for enrolling immediately;

(iv) directed Job Applicant A to complete the online          

application process and submit a request for VET FEE-

HELP assistance during the telephone call without 

providing sufficient opportunity for Job Applicant A to 

consider the appropriateness of and relevant information 

about the course and about such assistance;

(v) suggested that Acquire was affiliated with the           

Government;

(vi) did not adequately disclose the circumstances in which          

Job Applicant A would incur a debt to the 

Commonwealth if Job Applicant A enrolled in a VET 

FEE-HELP assisted course provided by a VET provider 

that was a client of Acquire ( ); andClient

(vii) did not ascertain whether Job Applicant A understood         

the nature of her obligations under the VET FEE-HELP 

scheme; and

(d) Acquire failed to comply with the provisions of the ACL relating to           

unsolicited consumer agreements and engaged in the false, 

misleading or deceptive conduct referred to in paragraphs 1 and 2 of 

this declaration.

Job Applicant B

4. On or about 17 July 2014, Acquire, by the conduct of its Career Adviser, in trade            

or commerce, engaged in conduct in contravention of s 76 of the ACL by failing 

to provide Job Applicant B with the information relating to unsolicited 

consumer agreements prescribed by s 76 of the ACL.

5. On or about 17 July 2014, Acquire, by the conduct of its Career Adviser, in trade            

or commerce:

(a) engaged in misleading or deceptive conduct in contravention of s           

18 of the ACL;

(b) made false or misleading representations about uses or benefits of           

enrolling in a VETFEE-HELP assisted course in contravention of s 29

(1)(g) of the ACL; and

Document 11

Department of Employment and Workplace Relations - Documents released under FOI - LEX 1102



 BarNet publication information  -    Date: Tuesday, 27.08.2019 - Publication number: 6080802 - User: anonymous

(c) engaged in conduct in trade or commerce which was liable to           

mislead Job Applicant B as to the nature and the characteristics of 

the service provided by the Career Adviser in contravention of s 34 of 

the ACL,

by the Career Adviser, during telephone calls to Job Applicant B:

(d) making the following representations with respect to future           

matters to Job Applicant B without having reasonable grounds for 

making them:

(i) by becoming a participating student, Job Applicant B           

would find employment;

(ii) by becoming a participating student, Job Applicant B          

would find employment in a role of their choice, or a role 

that would pay more than if Job Applicant B did not 

enrol in the VET FEE-HELP assisted course; and

(e) falsely representing to Job Applicant B that the primary or only           

purpose of the telephone call was for Acquire to find employment 

for Job Applicant B, when the primary purpose of the telephone call 

was to procure the enrolment of Job Applicant B in a VET FEE-

HELP assisted course.

6. On or about 17 July 2014, Acquire, in trade or commerce, during the course of a            

telephone call made by a Career Adviser to Job Applicant B for the purpose of 

procuring Job Applicant B's enrolment in a VET FEE-HELP assisted course, 

engaged in conduct that was unconscionable in contravention of s 21 of the ACL, 

by using unfair sales tactics and imposing undue pressure, in the collective 

circumstances considered together set out below:

(a) Acquire obtained Job Applicant B’s personal information from a           

job application she had submitted in response to an online job 

advertisement;

(b) Job Applicant B:          

(i) disclosed to the Career Adviser circumstances           

indicating that she had a disability which meant that she 

had difficulty reading; and

(ii) appeared to demonstrate poor cognitive skills during          

the call and required assistance from her mother to 

complete the online form;

(c) the Career Adviser:          
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(i) falsely represented during the telephone call that the           

primary or only purpose of the telephone call was for 

Acquire to find employment for Job Applicant B;

(ii) told Job Applicant B that her placement in the course          

had been organised for her;

(iii) told Job Applicant B that it was necessary to complete         

the enrolment process during the telephone call;

(iv) directed Job Applicant B to complete the online          

application process and submit a request for VET FEE-

HELP assistance during the telephone call without 

providing sufficient opportunity for Job Applicant B to 

consider the appropriateness of and relevant information 

about the course and about such assistance;

(v) suggested that Acquire was affiliated with the           

Government;

(vi) did not adequately disclose the circumstances in which          

Job Applicant B would incur a debt to the 

Commonwealth if Job Applicant B enrolled in a Client’s 

VET FEE-HELP assisted course; and

(vii) did not ascertain whether Job Applicant B understood         

the nature of her obligations under the VET FEE-HELP 

scheme; and

(d) Acquire failed to comply with the provisions of the ACL relating to           

unsolicited consumer agreements and engaged in the false, 

misleading or deceptive conduct referred to in paragraphs 4 and 5 of 

this order.

Job Applicant C

7. On or about 4 August 2014, Acquire, by the conduct of its Career Adviser, in            

trade or commerce, engaged in conduct in contravention of s 76 of the ACL by 

failing to provide Job Applicant C with the information relating to unsolicited 

consumer agreements prescribed by s 76 of the ACL.

8. On or about 4 August 2014, Acquire, by the conduct of its Career Adviser, in            

trade or commerce:

(a) engaged in misleading or deceptive conduct in contravention of s           

18 of the ACL;
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(b) made false or misleading representations about uses or benefits of           

enrolling in a VET FEE-HELP assisted course in contravention of s 29

(1)(g) of the ACL; and

(c) engaged in conduct in trade or commerce which was liable to           

mislead Job Applicant C as to the nature and the characteristics of 

the service provided by the Career Adviser in contravention of s 34 of 

the ACL,

by the Career Adviser, during a telephone call to Job Applicant C:

(d) making the following representations with respect to future           

matters to Job Applicant C without having reasonable grounds for 

making them:

(i) by becoming a participating student, Job Applicant C           

would find employment in a role of their choice; and

(ii) successful completion of the proposed VET FEE-HELP          

assisted course was guaranteed.

9. On or about 4 August 2014, Acquire, in trade or commerce, during the course            

of a telephone call made by a Career Adviser to Job Applicant C for the purpose 

of procuring Job Applicant C's enrolment in a VET FEE-HELP assisted course, 

engaged in conduct that was unconscionable in contravention of s 21 of the ACL, 

by using unfair sales tactics and imposing undue pressure, in the collective 

circumstances considered together set out below:

(a) Acquire obtained Job Applicant C’s personal information from a           

job application she had submitted in response to an online job 

advertisement;

(b) Job Applicant C had been unemployed for a period of five years at           

the time of the telephone call;

(c) the Career Adviser:          

(i) falsely represented during the telephone call that the           

primary or only purpose of the telephone call was for 

Acquire to find employment for Job Applicant C;

(ii) falsely represented to Job Applicant C that the          

education course would enable her to find employment 

in "any industry";

(iii) suggested that Job Applicant C had been personally         

“chosen” by the government to participate in the course;

(iv) directed Job Applicant C to complete the online          

application process and submit a request for VET FEE-
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HELP assistance during the telephone call without 

providing sufficient opportunity for Job Applicant C to 

consider the appropriateness of and relevant information 

about the course and about such assistance;

(v) suggested that Acquire was affiliated with the           

Government;

(vi) did not adequately disclose the circumstances in which          

Job Applicant C would incur a debt to the 

Commonwealth if Job Applicant C enrolled in a Client’s 

VET FEE-HELP assisted course; and

(vii) did not ascertain whether Job Applicant C understood         

the nature of her obligations under the VET FEE-HELP 

scheme; and

(d) Acquire failed to comply with the provisions of the ACL relating to           

unsolicited consumer agreements and engaged in the false, 

misleading or deceptive conduct referred to in paragraphs 7 and 8 of 

this order.

Job Applicant D

10. On or about 8 September 2014 and on or about 9 October 2014, Acquire, by the           

conduct of its Career Adviser, in trade or commerce, engaged in conduct in 

contravention of s 76 of the ACL by failing to provide Job Applicant D with the 

information relating to unsolicited consumer agreements prescribed by s 76 of 

the ACL.

11. On or about 8 September 2014 and on or about 9 October 2014, Acquire, by the           

conduct of its Career Adviser, in trade or commerce:

(a) engaged in misleading or deceptive conduct in contravention of s           

18 of the ACL;

(b) made false or misleading representations about uses or benefits of           

enrolling in a VET FEE-HELP assisted course in contravention of s 29

(1)(g) of the ACL; and

(c) engaged in conduct in trade or commerce which was liable to           

mislead Job Applicant D as to the nature and the characteristics of 

the service provided by the Career Adviser in contravention of s 34 of 

the ACL,

by the Career Adviser, during telephone calls to Job Applicant D:

(d) making the following representations with respect to future           

matters to Job Applicant D without having reasonable grounds for 

making them:

Document 11

Department of Employment and Workplace Relations - Documents released under FOI - LEX 1102



 BarNet publication information  -    Date: Tuesday, 27.08.2019 - Publication number: 6080802 - User: anonymous

(i) by becoming a participating student, they would find           

employment in a role that would pay significantly more 

than if Job Applicant D did not enrol in the VET FEE-

HELP assisted course; and

(ii) the VET FEE-HELP assisted course proposed by          

Acquire in this instance would be of more assistance to 

the Job Applicant than the VET FEE-HELP assisted 

course offered by a VET provider that was not a Client of 

Acquire; and

(e) falsely representing to Job Applicant D that the primary or only           

purpose of the telephone call was for Acquire to find employment 

for Job Applicant D, when the primary purpose of the telephone call 

was to procure the enrolment of Job Applicant D in a VET FEE-

HELP assisted course.

12. On or about 8 September 2014 and on or about 9 October 2014, Acquire, in           

trade or commerce, during the course of telephone calls made by a Career 

Adviser to Job Applicant D for the purpose of procuring Job Applicant D's 

enrolment in a VET FEE-HELP assisted course, engaged in conduct that was 

unconscionable in contravention of s 21 of the ACL, by using unfair sales tactics 

and imposing undue pressure, in the collective circumstances considered 

together set out below:

(a) Acquire obtained Job Applicant D’s personal information from a           

job application he had submitted in response to an online job 

advertisement;

(b) Job Applicant D disclosed to the Career Adviser:          

(i) circumstances indicating that he had a learning           

disability which meant that he had difficulty studying; 

and

(ii) that he had received calls about education courses and          

was not interested in participating in such a course;

(c) the Career Adviser:          

(i) falsely represented during the telephone call that the           

primary or only purpose of the telephone call was for 

Acquire to find employment for Job Applicant D;

(ii) directed Job Applicant D to complete the online          

application process and submit a request for VET FEE-

HELP assistance during the telephone call without 

providing sufficient opportunity for Job Applicant D to 

consider the appropriateness of and relevant information 

about the course and about such assistance;
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(iii) encouraged and assisted Job Applicant D to withdraw         

from a course in which he had enrolled with a competitor 

of Acquire for the purpose of enrolling Job Applicant D 

in the course offered by the Career Adviser, without 

having a reasonable basis to do so; 

(iv) did not adequately disclose the circumstances in which          

Job Applicant D would incur a debt to the 

Commonwealth if Job Applicant D enrolled in a Client’s 

VET FEE-HELP assisted course; and

(v) did not ascertain whether Job Applicant D understood           

the nature of his obligations under the VET FEE-HELP 

scheme; and

(d) Acquire failed to comply with the provisions of the ACL relating to           

unsolicited consumer agreements and engaged in the false, 

misleading or deceptive conduct referred to in paragraphs 10 and 11 

of this order.

Job Applicant E

13. On or about 15 September 2014, Acquire, by the conduct of its Career Adviser,           

in trade or commerce, engaged in conduct in contravention of s 76 of the ACL by 

failing to provide Job Applicant E with the information relating to unsolicited 

consumer agreements prescribed by s 76 of the ACL.

14. On or about 15 September 2014, Acquire, by the conduct of its Career Adviser,           

in trade or commerce:

(a) engaged in misleading or deceptive conduct in contravention of s           

18 of the ACL;

(b) made false or misleading representations about uses or benefits of           

enrolling in a VET FEE-HELP assisted course in contravention of s 29

(1)(g) of the ACL; and

(c) engaged in conduct in trade or commerce which was liable to           

mislead Job Applicant E as to the nature and the characteristics of 

the service provided by the Career Adviser in contravention of s 34 of 

the ACL,

by the Career Adviser, during a telephone call to Job Applicant E:

(d) making the following representations with respect to future           

matters to Job Applicant E without having reasonable grounds for 

making them:

(i) by becoming a participating student, Job Applicant E           

would find employment;
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(ii) by becoming a participating student, Job Applicant E          

would find employment in a role of their choice;

(iii) that the proposed VET FEE-HELP assisted course         

could be completed by Job Applicant E within a period of 

one to two months;

(e) falsely representing to Job Applicant E that the primary or only           

purpose of the telephone call was for Acquire to find employment 

for Job Applicant E, when the primary purpose of the telephone call 

was to procure the enrolment of Job Applicant E in a VET FEE-

HELP assisted course.

15. On or about 15 September 2014, Acquire, in trade or commerce, during the           

course of a telephone call made by a Career Adviser to Job Applicant E for the 

purpose of procuring Job Applicant E's enrolment in a VET FEE-HELP assisted 

course, engaged in conduct that was unconscionable in contravention of s 21 of 

the ACL, by using unfair sales tactics and imposing undue pressure, in the 

collective circumstances considered together set out below:

(a) Acquire obtained Job Applicant E’s personal information from a           

job application she had submitted in response to an online job 

advertisement;

(b) Job Applicant E:          

(i) disclosed that she was enrolled in a course, had not           

passed the last two classes and had not yet finished the 

course; and

(ii) indicated that she was not very computer literate;         

(c) the Career Adviser:          

(i) falsely represented during the telephone call that the           

primary or only purpose of the telephone call was for 

Acquire to find employment for Job Applicant E;

(ii) suggested to Job Applicant E that the call related to          

work that Acquire was undertaking with recruitment 

firms;

(iii) suggested that Job Applicant E had been chosen for the         

course, and that the course had been organised for Job 

Applicant E;

(iv) directed Job Applicant E to complete the online          

application process and submit a request for VET FEE-

HELP assistance during the telephone call without 

providing sufficient opportunity for Job Applicant E to 
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consider the appropriateness of and relevant information 

about the course and about such assistance;

(v) suggested that Acquire was affiliated with the           

Government;

(vi) did not adequately disclose the circumstances in which          

Job Applicant E would incur a debt to the 

Commonwealth if Job Applicant E enrolled in a Client’s 

VET FEE-HELP assisted course; and

(vii) did not ascertain whether Job Applicant E understood         

the nature of her obligations under the VET FEE-HELP 

scheme; and

(d) Acquire failed to comply with the provisions of the ACL relating to           

unsolicited consumer agreements and engaged in the false, 

misleading or deceptive conduct referred to in paragraphs 13 and 14 

of this order.

Job Applicant F

16. On or about 10 December 2014, Acquire, by the conduct of its Career Adviser,           

in trade or commerce, engaged in conduct in contravention of s 76 of the ACL by 

failing to provide Job Applicant F with the information relating to unsolicited 

consumer agreements prescribed by s 76 of the ACL.

17. On or about 10 December 2014, Acquire, by the conduct of its Career Adviser,           

in trade or commerce:

(a) engaged in misleading or deceptive conduct in contravention of s           

18 of the ACL;

(b) made false or misleading representations about uses or benefits of           

enrolling in a VET FEE-HELP assisted course in contravention of s 29

(1)(g) of the ACL; and

(c) engaged in conduct in trade or commerce which was liable to           

mislead Job Applicant F as to the nature and the characteristics of 

the service provided by the Career Adviser in contravention of s 34 of 

the ACL,

by the Career Adviser, during a telephone call to Job Applicant F, falsely 

representing to Job Applicant F that the primary or only purpose of the 

telephone call was for Acquire to find employment for Job Applicant F, when 

the primary purpose of the telephone call was to procure the enrolment of Job 

Applicant F in a VET FEE-HELP assisted course.

18. On or about 10 December 2014, Acquire, in trade or commerce, during the           

course of a telephone call made by a Career Adviser to Job Applicant F for the 
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purpose of procuring Job Applicant F's enrolment in a VET FEE-HELP assisted 

course, engaged in conduct that was unconscionable in contravention of s 21 of 

the ACL, by using unfair sales tactics and imposing undue pressure, in the 

collective circumstances considered together set out below:

(a) Acquire obtained Job Applicant F’s personal information from a           

job application she had submitted in response to an online job 

advertisement;

(b) Job Applicant F appeared to have difficulty comprehending what           

was being said to her by the Career Adviser during the telephone call;

(c) the Career Adviser:          

(i) falsely represented during the telephone call that the           

primary or only purpose of the telephone call was for 

Acquire to find employment for Job Applicant F;

(ii) stated that the course had been arranged for Job          

Applicant F;

(iii) directed Job Applicant F to complete the online         

application process and submit a request for VET FEE-

HELP assistance during the telephone call without 

providing sufficient opportunity for Job Applicant F to 

consider the appropriateness of and relevant information 

about the course and about such assistance;

(iv) did not adequately disclose the circumstances in which          

Job Applicant F would incur a debt to the 

Commonwealth if Job Applicant F enrolled in a Client’s 

VET FEE-HELP assisted course; and

(v) did not ascertain whether Job Applicant F understood           

the nature of her obligations under the VET FEE-HELP 

scheme; and

(d) Acquire failed to comply with the provisions of the ACL relating to           

unsolicited consumer agreements and engaged in the false, 

misleading or deceptive conduct referred to in paragraphs 16 and 17 

of this order.

Job Applicant G

19. On or about 19 January 2015, Acquire, by the conduct of its Career Adviser, in           

trade or commerce, engaged in conduct in contravention of s 76 of the ACL by 

failing to provide Job Applicant G with the information relating to unsolicited 

consumer agreements prescribed by s 76 of the ACL.
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20. On or about 19 January 2015, Acquire, by the conduct of its Career Adviser, in           

trade or commerce:

(a) engaged in misleading or deceptive conduct in contravention of s           

18 of the ACL;

(b) made false or misleading representations about uses or benefits of           

enrolling in a VET FEE-HELP assisted course in contravention of s 29

(1)(g) of the ACL; and

(c) engaged in conduct in trade or commerce which was liable to           

mislead Job Applicant B as to the nature and the characteristics of 

the service provided by the Career Adviser in contravention of s 34 of 

the ACL,

by the Career Adviser, during a telephone call to Job Applicant G:

(d) making the following representations with respect to future           

matters to Job Applicant G:

(i) that successful completion of the proposed VET FEE-          

HELP assisted course was guaranteed, without having 

reasonable grounds for making that representation; and

(ii) by becoming a participating student, Job Applicant G          

would find employment and “paid decent money” 

without having reasonable grounds for making that 

representation; and

(e) falsely representing to Job Applicant G that the primary or only           

purpose of the telephone call was for Acquire to find employment 

for Job Applicant G, when the primary purpose of the telephone call 

was to procure the enrolment of Job Applicant G in a VET FEE-

HELP assisted course.

21. On or about 19 January 2015, Acquire, in trade or commerce, during the course           

of a telephone call made by a Career Adviser to Job Applicant G for the purpose 

of procuring Job Applicant G's enrolment in a VET FEE-HELP assisted course, 

engaged in conduct that was unconscionable in contravention of s 21 of the ACL, 

by using unfair sales tactics and imposing undue pressure, in the collective 

circumstances considered together set out below:

(a) Acquire obtained Job Applicant G’s personal information from a           

job application she had submitted in response to an online job 

advertisement;

(b) Job Applicant G disclosed to the Career Adviser that she:          
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(i) had a learning and mental illness which meant she was           

concerned she might not be smart enough to undertake 

the course;

(ii) had enrolled in, and been unable to complete, a          

different course;

(iii) did not have internet and computer access at her house;        

(c) the Career Adviser:          

(i) falsely represented during the telephone call that the           

primary or only purpose of the telephone call was for 

Acquire to find employment for Job Applicant G;

(ii) directed Job Applicant G to complete the online          

application process and submit a request for VET FEE-

HELP assistance during the telephone call without 

providing sufficient opportunity for Job Applicant G to 

consider the appropriateness of and relevant information 

about the course and about such assistance; and

(iii) did not adequately disclose the circumstances in which         

Job Applicant G would incur a debt to the 

Commonwealth if Job Applicant G enrolled in a Client’s 

VET FEE-HELP assisted course; and

(iv) did not ascertain whether Job Applicant G understood          

the nature of her obligations under the VET FEE-HELP 

scheme; and

(d) Acquire failed to comply with the provisions of the ACL relating to           

unsolicited consumer agreements and engaged in the false, 

misleading or deceptive conduct referred to in paragraphs 19 and 20 

of this order.

Job Applicant H

22. On or about 24 March 2015, Acquire, by the conduct of its Career Adviser, in           

trade or commerce, engaged in conduct in contravention of s 76 of the ACL by 

failing to provide Job Applicant H with the information relating to unsolicited 

consumer agreements prescribed by s 76 of the ACL.

23. On or about 24 March 2015, Acquire, by the conduct of its Career Adviser, in           

trade or commerce:

(a) engaged in misleading or deceptive conduct in contravention of s           

18 of the ACL; and
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(b) made false or misleading representations about uses or benefits of           

enrolling in a VET FEE-HELP assisted course in contravention of s 29

(1)(g) of the ACL; and

(c) engaged in conduct in trade or commerce which was liable to           

mislead Job Applicant H as to the nature and the characteristics of 

the service provided by the Career Adviser in contravention of s 34 of 

the ACL,

by the Career Adviser, during telephone calls to Job Applicant H:

(d) falsely representing to Job Applicant H that the primary or only           

purpose of the telephone call was for Acquire to find employment 

for Job Applicant H, when the primary purpose of the telephone call 

was to procure the enrolment of Job Applicant H in a VET FEE-

HELP assisted course; and

(e) representing to Job Applicant H that by becoming a participating           

student, they would find employment in a role that would pay 

significantly more than if Job Applicant H did not enrol in the VET 

FEE-HELP assisted course, without having reasonable grounds for 

making that representation as to future matters.

24. On or about 24 March 2015, Acquire, in trade or commerce, during the course           

of a telephone call made by a Career Adviser to Job Applicant H for the purpose 

of procuring Job Applicant H's enrolment in a VET FEE-HELP assisted course 

for which Job Applicant H may incur a debt to the Commonwealth under the 

VET FEE-HELP scheme, engaged in conduct that was unconscionable in 

contravention of s 21 of the ACL, by using unfair sales tactics and imposing 

undue pressure, in the collective circumstances considered together set out 

below:

(a) Acquire obtained Job Applicant H’s personal information from a           

job application she had submitted in response to an online job 

advertisement;

(b) Job Applicant H disclosed to the Career Adviser that she:          

(i) had only completed schooling up to year 7, was 18 years           

of age and had no experience in the workforce; and

(ii) did not have a computer at home;         

(c) the Career Adviser:          

(i) falsely represented during the telephone call that the           

primary or only purpose of the telephone call was for 

Acquire to find employment for Job Applicant H;
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(ii) directed Job Applicant H to complete the online          

application process and submit a request for VET FEE-

HELP assistance during the telephone call without 

providing sufficient opportunity for Job Applicant H to 

consider the appropriateness of and relevant information 

about the course and about such assistance;

(iii) did not adequately disclose the circumstances in which         

Job Applicant H would incur a debt to the 

Commonwealth if Job Applicant H enrolled in a Client’s 

VET FEE-HELP assisted course; and

(iv) did not ascertain whether Job Applicant H understood          

the nature of her obligations under the VET FEE-HELP 

scheme; and

(d) Acquire failed to comply with the provisions of the ACL relating to           

unsolicited consumer agreements and engaged in the false, 

misleading or deceptive conduct referred to in paragraphs 22 and 23 

of this order.

 

AND THE COURT ORDERS THAT:

Injunctions

25. Acquire be restrained for a period of three years from the date of this Order,           

whether by itself, its servants, agents or otherwise howsoever, when engaging 

with a consumer for the purpose of entering into any negotiation, discussion or 

dealing directed towards enrolling the consumer in a course of study, from 

making any statements or representations to the consumer to the effect that by 

enrolling in the course, the consumer would be certain to:

(a) find employment;          

(b) find employment in a role of their choice; and          

(c) find employment in a role that would pay significantly more than           

if the consumer did not enrol in the VET FEE-HELP assisted course.

Compliance program

26. For a period of three years from the date of this order, Acquire undertake a           

review by the end of each six month period of its existing compliance 

programme to ensure that it is effective in ensuring that its employees, agents 

and other persons involved in its business are aware of their responsibilities and 

obligations in relation to the conduct declared by the Court in this proceeding to 

be in contravention of ss 18, 21, 29(1)(g), 34 and 76 of the ACL.
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27. Within 14 days of undertaking the reviews referred to in paragraph 26 above,           

Acquire provide the Applicant ( ) with a written report specifying the ACCC

outcome of the review.

Pecuniary penalties

28. Acquire pay to the Commonwealth of Australia such pecuniary penalties in           

respect of Acquire’s contraventions of ss 21, 29(1)(g), 34 and 76 of the ACL referred 

to in paragraphs 1 to 24 above in the total amount of $4.5 million, payable in 12 

equal monthly instalments, with the first such instalment to be paid within 30 

days of the date of this order.

Costs

29. Acquire pay a contribution towards the ACCC’s costs of this proceeding, fixed           

in the sum of $100,000, within 30 days of the date of this Order.

 

 

NOTICE PURSUANT TO RULE  OF THE 41.06  FEDERAL COURT RULES 2011

 

TO:                   ACQUIRE LEARNING & CAREERS PTY LTD

 

You are liable to imprisonment, sequestration of property or to punishment for 

contempt if:

(a) where this order requires you to do an act or thing within a           

specified time, you refuse or neglect to do the act within that time;  or

(b) where this order requires you not to do an act or thing, you           

disobey the order.

 

 

Note:    Entry of orders is dealt with in Rule 39.32 of the .Federal Court Rules 2011

 

REASONS FOR JUDGMENT

MURPHY J:

INTRODUCTION
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1.  

2.  

721.  

3.  

In this proceeding the applicant, the Australian Competition and Consumer Commission ( ),ACCC

alleges that in the period 3 July 2014 to 24 March 2015 (the ) the respondent, relevant period

Acquire Learning & Careers Pty Ltd ( ), engaged in misleading or deceptive conduct, made Acquire

false or misleading representations, engaged in unconscionable conduct and contravened 

provisions relating to unsolicited consumer agreements, in breach of the Australian Consumer Law 
( ) in Schedule 2 to the  (Cth) ( ).  Acquire admits the ACL Competition and Consumer Act 2010 CCA

contraventions and the underlying conduct by way of a Statement of Agreed Facts and 

Admissions ( ) and the parties have provided joint submissions the agreed facts and admissions

on relief.

Following paragraph cited by:

Australian Competition and Consumer Commission v Cornerstone Investment Aust Pty 

 (19 September 2018) (GLEESON J)Ltd (in liq) (No 4)

In , the respondent’s staff used personal information that Acquire had  Acquire

purchased to make unsolicited marketing calls to job seekers and aggressively 

market vocational education courses to them. The courses were run by 

education providers who had agreed to pay Acquire a fee for referrals and 

enrolments, sometimes a percentage of the course fee. Acquire aimed to enrol 

the job seekers, on the spot, into VET FEE-HELP eligible courses and also into 

VET FEE-HELP to pay for the relevant course. Acquire used various unfair 

and misleading sales techniques to induce job seekers. For example, its staff 

represented to consumers the primary or only purpose of the telephone call 

was for Acquire to find employment for the job seeker, when their purpose 

was in fact to procure the enrolment of consumers into a VET FEE-HELP 

assisted course. The enrolled consumers incurred debts of between $9,900 

and $21,000 due to their enrolment in the courses:  Acquire at [2]

In the relevant period Acquire employed sales staff, misleadingly called Career Advisers, to use 

personal information that Acquire had purchased to make unsolicited marketing calls to job 

seekers and aggressively market vocational education courses to them.  The courses were run by 

education providers who had agreed to pay Acquire a fee for referrals and enrolments, sometimes 

a percentage of the course fee.  Acquire aimed to enrol the job seekers, on the spot, into a 

vocational education course (often into a management course which was plainly inappropriate) 

and also into a Commonwealth Government education loan scheme to pay for the course (the VE

).  It used various unfair and misleading sales techniques to induce job T FEE-HELP scheme

seekers. The enrolled job seekers incurred an interest-earning debt to the Commonwealth under 

the VET FEE-HELP scheme of between $9,900 and $21,000, repayable if the person reached a 

minimum income level.  If the job seeker never reaches the minimum income level the 

Commonwealth is not repaid the loan.

Acquire only admits contravening conduct in relation to telemarketing calls it made to eight 

unemployed job seekers (the ), but it admits that the contravening conduct was Job Applicants

not that of rogue employees and was a core part of its business model.  It accepts that its sales 

system courted the risk of contravening the ACL.  I infer that these eight instances were not 
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4.  

5.  

6.  

7.  

isolated examples.  Acquire admits that it used undue pressure, unfair sales tactics, made false 

and misleading representations, did not provide an opportunity for the Job Applicants to consider 

the suitability of the courses being offered, did not disclose the circumstances in which the Job 

Applicants would incur a significant debt to the Commonwealth, and did not provide prescribed 

information about the enrolment agreement to the Job Applicants.

In some instances there were grave aggravating features to Acquire’s unconscionable 

conduct.  Some Job Applicants disclosed that they had a learning disability including difficulty 

reading, mental illness, an inability to complete other education courses, or had only completed 

school to year seven or ten.  One Job Applicant had difficulty understanding and speaking 

English.  Notwithstanding this Acquire induced them to enrol on the spot in a course which they 

were unlikely to be able to complete and/or which was unlikely to assist them to obtain better 

employment than if they had not enrolled.

Acquire admits that its conduct was unfair, misleading and unconscionable.  It admits that it 

misled the Job Applicants by falsely representing that the primary or only purpose of the 

telephone call was for Acquire to find employment for them, that it had an employment 

opportunity for them, and in the case of some Job Applicants that he or she had been “chosen” for 

the offer.  It admits that it had no reasonable grounds for representing to the Job Applicants that 

by enrolling in the course they would find employment or would find employment in a job that 

would pay significantly more than if they did not enrol. In most instances the Job Applicants 

incurred a significant debt to the Commonwealth for no real benefit, and it is likely the 

Commonwealth suffered a significant loss because the debt was unlikely to be repaid.

I consider Acquire’s motive was not, as it pretended, to help job seekers out of the unemployment 

queue and into employment, but to maximise its profits through fees it received from course 

providers.  Its activities resembled those of an unscrupulous fly by night operation rather than 

those of a prominent and market leading provider of student recruitment services, as it describes 

itself.  In my opinion Acquire took advantage of vulnerable unemployed job seekers in order to 

rort the VET FEE-HELP scheme and its conduct was disgraceful. Ultimately, Acquire received 

significant fees and the burden of its conduct was most likely shared between such  job seekers 

and the Australian taxpayer.

As the parties submitted, it is appropriate to make declarations that Acquire :

(a) engaged in misleading or deceptive conduct in contravention of s 18 of the ACL;          

(b) made false or misleading representations about the uses or benefits of enrolling in a           

VET FEE-HELP assisted course in contravention of s 29(1)(g) of the ACL;

(c) engaged in conduct in trade or commerce which was liable to mislead as to the           

nature and the characteristics of the service provided by Acquire in contravention of s 

34 of the ACL;

(d) engaged in conduct in contravention of s 76 of the ACL and reg 84 of the            Competition 
( ) by failing to provide the Job Applicants and Consumer Regulations 2010 Regulations

with prescribed information relating to unsolicited consumer agreements; and

(e) engaged in conduct which was in all the circumstances unconscionable in           

contravention of s 21 of the ACL.
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8.  

9.  

10.  

11.  

It is also appropriate to order injunctions against the repetition of such conduct, to require 

Acquire to pay pecuniary penalties totalling $4.5 million and to pay $100,000 towards the ACCC’s 

costs.  I gave close consideration to ordering a higher penalty but, particularly in light of the fact 

that Acquire is now in a parlous financial position, a penalty of $4.5 million meets the central aims 

of specific and general deterrence. 

THE AGREED FACTS AND ADMISSIONS

I thank the parties for the quality of the agreed facts and admissions and the joint submissions on 

relief.  I have directly drawn on them at some points. 

Acquire’s business

Acquire is and was at all material times a trading corporation within the meaning of s 4 of the 

CCA.  Before and during the relevant period Acquire’s business model included it:

(a) entering into agreements with online job advertisers ( ) pursuant to            Advertisers

which the Advertisers agreed to provide Acquire with the personal information of job 

seekers who responded to online job advertisements.  Acquire obtained similar 

information from their own recruitment businesses which had online “job 

boards”.  This gave Acquire the personal information and contact details of job 

seekers to use in marketing vocational education courses;

(b) entering into agreements with certain VET approved providers of vocational           

education courses ( ) to market and promote their courses.  Each Client Clients

appointed Acquire as its agent and agreed to pay Acquire a fee, sometimes a 

percentage of the course fee, for each student enrolled in a VET FEE-HELP assisted 

course.  Acquire’s services included seeking to have prospective students fully 

complete the Client’s application forms for enrolment and the forms for VET FEE-

HELP during the sales calls;

(c) employing or contracting (misleadingly titled) Career Advisers to make           

telemarketing calls to job seekers (whose personal details it had acquired) to market 

VET FEE-HELP assisted courses offered by its Clients.  The Career Advisers were 

paid an hourly rate of $20.20 plus commission based on the number of job seekers 

referred and enrolled in the courses, together with other incentives in the form of cash 

and prizes awarded on the same basis; and

(d) training Career Advisers to “book the maximum amount of enrolments possible”           

and incentivising them to maximise sales.  It provided the Career Advisers with a 

script for use during telemarketing calls which made misleading representations, and 

the Career Advisers used high-pressure and unfair sales techniques to enrol job 

seekers, on the spot, in the relevant courses and in the VET FEE-HELP scheme. 

The Debt to the Commonwealth

Each person who enrolled in a VET FEE-HELP assisted course incurred a debt to the 

Commonwealth ( ) being the fee charged by the education provider and in most instances a Debt

20% loan fee.  Each Debt was indexed annually and increased to reflect increases in the 
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12.  

13.  

14.  

Consumer Price Index and was repayable via compulsory deductions from that person’s taxable 

income once it exceeded a minimum repayment income level.  During the relevant period, the 

minimum repayment income level was $53,345.  The Debts incurred by the Job Applicants ranged 

between $9,900 and $21,000. 

Acquire’s conduct

During the relevant period Career Advisers made unsolicited telephone calls to each of the eight 

Job Applicants, amongst many others.  The Career Advisers did so for the purpose of procuring 

their enrolment, on the spot, in a VET FEE-HELP assisted course run by one of Acquire’s Clients 

and their participation in the VET FEE HELP scheme. 

Job Applicant A

On or about 3 July 2014 a Career Adviser made an unsolicited telephone call to Job Applicant A, 

who had difficulty understanding and speaking English.  During the telephone call the Career 

Adviser made statements to the following effect:

(a) that the call was in regards to Job Applicant A’s recent online job search.  The           

Career Adviser asked if she was still looking for work and told her that he had “an 

opportunity to run past you in regard to potential employment”.  He told her that an 

Advertiser who had not been able to place her in a job had passed her details on to 

Acquire “so we can help you out”;

(b) that Acquire would “organise a fully government assisted online qualification,           

whilst also helping you get the job that you are after”.  Job Applicant A asked whether 

Acquire was affiliated with the government and the Career Adviser said that he was 

not calling from the Government, but that Acquire was “affiliated with some of the 

government incentives, though” and the VET FEE-HELP assisted course “works in 

conjunction with the Federal Government”.  He told Job Applicant A that she would 

not have to pay anything for the course up front and that the government will “front 

the entire course cost”;

(c) Job Applicant A said that she had been looking for work for about five months and           

the Career Adviser said “we will be able to help you out with that” and “we want to get 

you into a job as soon as possible”.  He said “being in your current employment 

situation, I’m assuming this is something you would like to take advantage of, so we 

can help you out to get a job?”  He said that the VET FEE-HELP assisted course would 

make Job Applicant A more employable and put her in “the top eighth percentile of 

people going for similar jobs”, would enable her to go for any entry level office work 

and would make her “eligible to go for a management position”; and

(d) that because Job Applicant A was organising enrolment with him that day, she           

would receive a free Apple iPad.  He directed Job Applicant A to apply for VET FEE-

HELP online and directed her to tick the boxes under the heading “Your Obligations” 

and said “hit submit whenever you’re ready”.

During the telephone call Job Applicant A submitted a request to participate in the VET FEE-

HELP scheme, and applied to enrol in a VET FEE-HELP assisted course provided by a Client of 

Acquire.  Her application was accepted and resulted in an agreement for the Client to supply 
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15.  

16.  

education services to her.  Acquire did not provide her with information about her right to 

terminate the agreement during the termination period (as provided in s 76 of the ACL), the way 

in which she could terminate the agreement or the fact that the education services could not be 

supplied for a period of 10 business days starting from the first business day after the telephone 

call. 

Job Applicant B

On or about 17 July 2014 a Career Adviser made an unsolicited telephone call to Job Applicant B 

during which the Career Adviser made statements to the following effect:

(a) that he could see that Job Applicant B had been applying for jobs online recently           

and asked what sort of job she was looking for.  She replied that she was looking for a 

job as a kitchen hand or something similar.  In response the Career Adviser said “so 

you’re looking to get into hospitality.  And that is obviously something you’re looking 

to progress - work your way up into a management role?” Job Applicant B responded 

“sort of, not really. I don’t really have the experience for that”;

(b) that he works with a group called APTI “who work in conjunction with the Federal           

Government” and that “what has been organised for you is a placement into a 

nationally recognised diploma level qualification in management.”  He said that 

obtaining the qualification would mean that she will get the job that she was after and 

a job that pays a good income as well.  He said that it would put her in the top 8% of 

job applicants;

(c) Job Applicant B disclosed that she had a “little bit of a disability” which involved           

difficulty with reading;

(d) the Career Adviser said that the proposed course is “fully paid for by the           

government upfront” and “it only gets paid back very slowly through the tax system if 

and when you start earning over…” and Job Applicant B replied that she had to be 

careful with her Centrelink payments; and

(e) that “obviously being in your current employment situation, I’m going to assume           

this is something you would want to take advantage of, correct?” Job Applicant B 

responded “yes” and the Career Adviser said “well, it’s actually my job to get that 

organised for you. It’s just done through a quick online enrolment form.”  Job 

Applicant B asked if she could “come back to you” and the Career Adviser said that he 

had to stay on the telephone while she filled the form out because there were 

questions that she would not be able to answer and he would need to tell her what to 

say.  Job Applicant B then said she would get her mother to help her out.

In a second telephone call on the same day the Career Adviser made statements to the effect that 

upon completion of the course Job Applicant B would “acquire a nationally-accredited diploma 

level qualification of management with one of the most recognised, registered training 

organisations”.  During this telephone call Job Applicant B submitted a request to participate in 

the VET FEE-HELP scheme, and applied to enrol in a VET FEE-HELP assisted course provided 

by a Client of Acquire.  Her application was accepted and resulted in an agreement for the Client 

to supply education services to her.  Acquire did not provide her with information about her right 

to terminate the agreement during the termination period, the way in which she could terminate 
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17.  

18.  

19.  

20.  

the agreement or the fact that the education services could not be supplied for a period of 10 

business days starting from the first business day after the telephone call. 

Job Applicant C

On or about 4 August 2014 a Career Adviser made an unsolicited telephone call to Job Applicant 

C during which the Career Adviser made statements to the following effect:

(a) that “the government has chosen you for the qualification” which means “that you           

can basically get yourself into every single job industry”, and that by “having the 

qualification on your resume, you actually go in the top eight percent of applicants in 

Australia applying for work online”;

(b) Job Applicant C said that she was specifically interested in working in real estate           

but the Career Adviser proposed that she in enrol in a management course.  He said 

that the course was done through VET FEE-HELP “so the Australian government 

pays your entire qualification for you”.  He said that “you’re actually not liable to pay 

absolutely anything for your qualification in your entire lifetime if you’re earning 

under $52,000 a year”; and

(c) that she could not fail the proposed course.          

During this telephone call Job Applicant C submitted a request to participate in the VET FEE-

HELP scheme, and applied to enrol in a VET FEE-HELP assisted course provided by a Client of 

Acquire.  Her application was accepted and resulted in an agreement for the Client to supply 

education services to her. Acquire did not provide her with information about her right to 

terminate the agreement during the termination period, the way in which she could terminate the 

agreement or the fact that the education services could not be supplied for a period of 10 business 

days starting from the first business day after the telephone call. 

Job Applicant D

On or about 8 September 2014 a Career Adviser made an unsolicited telephone call to Job 

Applicant D during which the Career Adviser said that the reason for the call was that Job 

Applicant D had recently been searching for work. Job Applicant D said that he had previously 

received calls about their education courses and that he was not interested. In response the 

Career Adviser said that the course “will basically assist you with your job search and help 

you…get that job you want”.  Job Applicant D reiterated that he was not interested.

On or about 9 October 2014 a Career Adviser made another unsolicited telephone call to Job 

Applicant D, during which the Career Adviser made statements to the following effect:

(a) Job Applicant D disclosed to the Career Adviser that he had a learning disability,           

that he was “not the best at studying”, and that he had only completed up to year 10 of 

high school.  He also said that he was looking for retail jobs and that he had enrolled 

in a VET FEE-HELP assisted business course run by Ivy College;

(b) in response the Career Adviser said that Job Applicant D should withdraw from           

that course and enrol in the VET FEE-HELP assisted course that he proposed.  He said 

that the business course offered by Ivy College was not relevant to retail jobs and that 
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22.  

the management course he recommended would “definitely help you a lot more”.  He 

said “I don’t want you to be enrolled into the wrong course” and that a management 

course is “a lot more relevant to you”.  He said that a Diploma of Management would 

possibly allow Job Applicant D “to move forward into a managerial supervisor-type 

role” thereby gaining a “higher earning income”; and

(c) the Career Adviser said that the suggested course was fully government assisted and           

that “the government actually pays for [Job Applicant D] to do the entire 

qualification” and “it only gets paid back very slowly through the tax system if [he 

earns] over $53,345 a year”.

During this telephone call Job Applicant D submitted a request to participate in the VET FEE-

HELP scheme, and applied to enrol in a VET FEE-HELP assisted course provided by a Client of 

Acquire.  His application was accepted and resulted in an agreement for the Client to supply 

education services to him.  Acquire did not provide him with information about his right to 

terminate the agreement during the termination period, the way in which he could terminate the 

agreement or the fact that the education services could not be supplied for a period of 10 business 

days starting from the first business day after the telephone call. 

Job Applicant E

On or about 15 September 2014 a Career Adviser made an unsolicited telephone call to Job 

Applicant E during which the Career Adviser made statements to the following effect:

(a) that Acquire is “an education and employment centre”, that Acquire’s records           

indicated that Job Applicant E had been applying for work online and that Job 

Applicant E’s details had been “passed to us as someone who is active on the job-

seeking market”;

(b) Job Applicant E said that she wanted to work on the “medical side” and said that           

she had commenced but not completed a Certificate III in Health Service Assistance, 

and that she had not passed the last two classes;

(c) that Job Applicant E had “been chosen” and that “the government has organised for           

you… a placement into a nationally recognised diploma-level qualification in 

management”.  She told Job Applicant E that “what the qualification actually enables 

you to do is actually get yourself into every single job industry”;

(d) that if Job Applicant E was “really dedicated” she could complete the proposed           

course in one to two months.  The Career Adviser also said that “the benefit of this 

qualification [is that] you cannot fail it, because it is all based on competency”;

(e) that “basically the Australian Government pays your entire qualification for you”,           

that “it’s all fully government assisted, so it means the VET FEE-HELP pays your 

entire qualification, which is actually $20,000, which is fantastic” and that if Job 

Applicant E “earn[s] under $53,000 a year, you never pay anything”; and
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25.  

26.  

(f) that Job Applicant E should update her resume immediately to show that she is           

currently studying a “diploma level qualification in management” and that “usually 

with some studies, you can’t put it on there until it’s completed, but because it’s a high 

level qualification at diploma level, then you can place it on there instantly”.

During this telephone call Job Applicant E submitted a request to participate in the VET FEE-

HELP scheme, and applied to enrol in an assisted course provided by one of Acquire’s 

Clients.  Her application was accepted and resulted in an agreement for the Client to supply 

education services to her.  She was not provided with information about her right to terminate the 

agreement during the termination period, the way in which she could terminate the agreement or 

the fact that the education services could not be supplied for a period of 10 business days starting 

from the first business day after the telephone call. 

Job Applicant F

On or about 10 December 2014 a Career Adviser made an unsolicited telephone call to Job 

Applicant F during which the Career Adviser made statements to the following effect:

(a) that she had seen that Job Applicant F had been looking for work online           

recently.  Job Applicant F told the Career Adviser that she had in fact found a job that 

day. The Career Adviser continued to propose a VET FEE-HELP assisted course and 

said “I’ll let you know why we’re in contact with you today because it’d still be a good 

opportunity for you”.  She said that “the reason that [the course] had been arranged 

for you is because you were looking for work online for quite a while”; and

(b) that “we basically just get the government to pay upfront for this qualification” and           

she only had to pay back the course fee, slowly, if she earned over $53,000 per year. 

Job Applicant F then asked if “it’s fully paid for” to which the Career Adviser replied 

“Yep, fully paid for upfront by the government”.

During the telephone call Job Applicant F submitted a request to participate in the VET FEE-

HELP scheme, and applied to enrol in a VET FEE-HELP assisted course provided by a Client of 

Acquire.  Her application was accepted and resulted in an agreement for the Client to supply 

education services to her.  Acquire did not provide her with information about her right to 

terminate the agreement during the termination period, the way in which she could terminate the 

agreement or the fact that the education services could not be supplied for a period of 10 business 

days starting from the first business day after the telephone call. 

Job Applicant G

On or about 19 January 2015 a Career Adviser made an unsolicited telephone call to Job Applicant 

G during which the Career Adviser made statements to the following effect:

(a) that the reason the Career Adviser called was because Job Applicant G had been           

actively looking for work, which “tells us you’re motivated”;

(b) Job Applicant G disclosed that she was 19 years old, had a learning and mental           

illness and was concerned that she might not be “smart enough” to undertake the 
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course proposed by the Career Adviser.  She disclosed that she had previously signed 

up to a different course and had not completed it, as it was too hard.  She said that she 

“hates studying”, and that she was likely to earn less than $10,000 that year;

(c) that Job Applicant G “cannot fail” the proposed course and that support would be           

provided to ensure that she did not;

(d) that the qualification could be completed online and was “perfect for people like           

you”.  Job Applicant G responded by stating that she did not have internet access at 

her home;

(e) that the government would pay for the entire course cost upfront, that it was “free of           

charge” and that if Job Applicant G does not “hit the yearly income threshold, you don’

t have to pay anything”, but if she did “creep over it” she would “pay it back through 

your tax in very, very small percentages”, and that the government pays the entire 

course cost but they may also charge a loan fee.  The Career Adviser said that “it just 

means you can study now, get the qualification, get the job, get paid decent money”;

(f) the Career Adviser identified the link on the website to the VET FEE-HELP           

information booklet but said that it was 29 to 30 pages long and just reiterates 

everything that the Career Adviser had already gone over.  The Career Adviser said 

that Job Applicant G should “feel free to look at it in your own time, but I will just go 

over and summarise”.  The Career Adviser told Job Applicant G to check the box that 

indicates that she agreed with all the obligations listed without identifying the detail 

of the obligations or ascertaining whether she had read, understood and agreed with 

that detail; and

(g) that she would receive a free laptop with the proposed VET FEE-HELP course.          

During the telephone call Job Applicant G submitted a request to participate in the VET FEE-

HELP scheme, and applied to enrol in a VET FEE-HELP assisted course provided by a Client of 

Acquire.  Her application was accepted and resulted in an agreement for the Client to supply 

education services to her.  Acquire did not provide her with information about her right to 

terminate the agreement during the termination period, the way in which she could terminate the 

agreement or the fact that the education services could not be supplied for a period of 10 business 

days starting from the first business day after the telephone call. 

Job Applicant H

On or about 24 March 2015 a Career Adviser made an unsolicited telephone call to Job Applicant 

H during which the Career Adviser made statements to the following effect:

(a) Job Applicant H disclosed that she was 18 years of age, had only completed           

schooling up to year seven, had no experience in the workforce and no current 

qualifications, and that she did not have a computer at home;

(b) the Career Adviser said that Acquire is “an employment agency that kind of focuses           

on getting people jobs that they want… instead of a job to kind of get them by”.  She 

also said that Acquire “actually put 4217 people, I think, exactly into jobs last month” 

to which Job Applicant H responded “wow”.  The Career Adviser said “instead of 
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34.  

going up against the 400 other people for all the online jobs right now, you [will] 

actually only go up against maybe one or two others who are in similar programs as 

yourself”;

(c) that “the whole program is actually fully government assisted… So what that means           

is that the government actually pays for the entire course for this diploma upfront and 

it only ever has to be paid back slowly into your tax if you were ever to start earning 

over the yearly income threshold which currently sits at $53,345 per year… Essentially 

what that means is either it gets you into the real high paying jobs where you’re 

earning well over $1000 a week or if for some reason it doesn’t get you into those jobs, 

then you just never have to pay back for the course”; and

(d) that “in your current situation, I’m going to assume this might be something you           

want to take advantage of”, to which Job Applicant H responded “Yes”.

During the telephone call Job Applicant H submitted a request to participate in the VET FEE-

HELP scheme, and applied to enrol in a VET FEE-HELP assisted course provided by a Client of 

Acquire.  Her application was accepted and resulted in an agreement for the Client to supply 

education services to her.  Acquire did not provide her with information about her right to 

terminate the agreement during the termination period, the way in which she could terminate the 

agreement or the fact that the education services could not be supplied for a period of 10 business 

days starting from the first business day after the telephone call. 

Cancellation of the Debt

After concerns were raised on behalf of the Job Applicants, Acquire investigated and where 

necessary procured cancellation of the Job Applicants’ enrolments with its Clients, if that had not 

already occurred.  Except for Job Applicant H, each Job Applicants’ enrolment and VET FEE-

HELP Debt has been cancelled. 

Compliance Program

Prior to January 2015 Acquire did not have a formalised, organisation-wide ACL compliance 

program.  Acquire launched a CCA compliance program in January 2015 but the contravening 

conduct in relation to Job Applicants G and H occurred after its introduction.  Following concerns 

raised by the ACCC in the course of its investigation Acquire made improvements to its 

compliance program. 

THE ADMITTED CONTRAVENTIONS

The admitted contraventions are set out in full in the orders, and I will not reiterate them.  It 

suffices to summarise them as follows. 

The false or misleading representation provisions of the ACL

Section 18 of the ACL provides that a person must not, in trade or commerce, engage in conduct 

that is misleading or deceptive or is likely to mislead or deceive. 

Section 29(1)(g) of the ACL provides that a person must not, in trade or commerce, in connection 

with the supply or possible supply of goods or services, make a false or misleading representation 

Document 11

Department of Employment and Workplace Relations - Documents released under FOI - LEX 1102



 BarNet publication information  -    Date: Tuesday, 27.08.2019 - Publication number: 6080802 - User: anonymous

  

35.  

36.  

37.  

  

that goods or services have, relevantly, sponsorship, approval, performance characteristics, uses 

or benefits.

Section 34 of the ACL provides that a person must not, in trade or commerce, engage in conduct 

that is liable to mislead the public as to the nature, characteristics or suitability for their purpose 

of any services. 

Pursuant to s  of the  ( ) Acquire admits, in relation to each 191  Evidence Act 1995 (Cth)  Evidence Act

Job Applicant, that during the relevant period its conduct was in contravention of ss ,  18 29(1)(g)

and  .34

Without differentiating between the different circumstances of each Job Applicant, the admitted 

contraventions are that Acquire, by the conduct of its Career Advisers;

(a) engaged in misleading or deceptive conduct in breach of s 18 of the ACL;          

(b) made false or misleading representations about the uses or benefits of enrolling in a           

VET FEE-HELP assisted course in breach of s 29(1)(g) of the ACL;

(c) engaged in conduct which was liable to mislead the Job Applicants as to the nature           

and the characteristics of the service provided by the Career Advisers in breach of s 34 

of the ACL;

doing so by each Career Adviser;

(a) making representations with respect to future matters without having reasonable           

grounds for doing so, namely that:

(i) by participating in the VET FEE-HELP assisted course the Job Applicant           

would find employment, would find employment in a role of his or her 

choice, would find employment in a role that would pay significantly more 

than if the Job Applicant did not enrol in the course, or would find 

employment that paid “decent money”;

(ii) the VET FEE-HELP assisted course could be completed within a period          

of one to two months;

(iii) successful completion of the course was guaranteed;        

(iv) the VET FEE-HELP assisted course proposed by Acquire would be of          

more assistance to the Job Applicant than the VET FEE-HELP assisted 

course provided by another VET provider that was not a Client of Acquire; 

and

(b) falsely representing to the Job Applicant that the primary or only purpose of the           

telephone call was for Acquire to find employment for the Job Applicant when the 

primary purpose was to procure the enrolment of the Job Applicant in a VET FEE-

HELP assisted course. 

The prohibition on unconscionable conduct in the ACL
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Section 21 of the ACL relevantly provides that a person must not, in trade or commerce, in 

connection with the acquisition or possible acquisition of goods or services from another person 

engage in conduct that is, in all the circumstances, unconscionable.

Pursuant to s  of the  Acquire admits, in relation to each of the Job Applicants, that 191 Evidence Act

during the relevant period its conduct was in contravention of s 21.

Without differentiating between the different circumstances of each Job Applicant, the admitted 

contraventions are that Acquire, by the conduct of its Career Advisers, engaged in conduct that 

was unconscionable through the use of unfair sales tactics, undue pressure and false or 

misleading representations, in circumstances where;

(a) Acquire obtained each Job Applicant’s personal information from a job application           

he or she had submitted in response to an online job advertisement;

(b) Acquire:          

(i) falsely represented during the telephone call that the primary or only           

purpose of the telephone call was for Acquire to find employment for the 

Job Applicant;

(ii) stated that Acquire had an opportunity for the Job Applicant relating to          

potential employment;

(iii) stated that placement in the course had been organised for him or her;        

(iv) stated that the Job Applicant had been “chosen” to participate in the          

course;

(v) falsely represented that the education course would enable the Job           

Applicant to find employment in “any industry”;

(vi) in one instance, encouraged and assisted the Job Applicant to withdraw          

from a competitor’s course for the purpose of enrolling him in a course 

offered through Acquire, without having a reasonable basis for doing so;

(vii) told the Job Applicant that it was necessary to complete the enrolment         

process during the telephone call;

(viii) directed the Job Applicant to complete the online application process        

and submit a request for VET FEE-HELP assistance during the telephone 

call without providing the Job Applicant with sufficient opportunity to 

consider the appropriateness of and relevant information about the course 

and about such assistance;

(ix) suggested that Acquire was affiliated with the government;         

(x) did not adequately disclose the circumstances in which the Job           

Applicant would incur a Debt to the Commonwealth through enrolling in 

a VET FEE-HELP assisted course provided by a Client of Acquire; and
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(xi) did not ascertain whether the Job Applicant understood the nature of          

his or her obligations under the VET FEE-HELP scheme.

In some instances Acquire’s conduct was particularly egregious because it was aware that:

(a) Job Applicant A had difficulty speaking and reading English;          

(b) Job Applicant B suffered from a learning disability which meant she had difficulty           

in reading, and she demonstrated poor cognitive skills during the call and required 

assistance from her mother to complete the online form;

(c) Job Applicant D had a learning disability which meant that he had difficulty           

studying, that he had received calls about education courses previously and was not 

interested in participating in such a course, that he had only completed year 10 of high 

school and that at the time of the call he had already enrolled in another vocational 

training course; and

(d) Job Applicant G had a learning disability and/or mental illness, was concerned that           

she might not be “smart enough” to undertake the proposed course, and she had 

previously failed to complete a course because it was “too hard”.

Notwithstanding these disclosures the Career Advisers procured the Job Applicants’ enrolment in 

VET FEE-HELP assisted courses provided by one of Acquire’s Clients, usually a management 

course.  In my view it is unlikely that these Job Applicants would have been able to complete the 

relevant course and, if they did, it is unlikely that it would have resulted in them obtaining such 

employment .

I consider that Acquire took advantage of vulnerable job seekers for its own financial gain. It 

admits that its dealings were not done in good conscience ( ACCC v Coles Supermarkets Australia 
[2014] FCA 1405 at  per Gordon J), were unfair and unreasonable (Pty Ltd [1]  Cameron v Qantas 

(1994) 55 FCR 147; [1995] FCA 1304 at  per Beaumont J; Airways Ltd 179 Hurley v McDonalds Australia 
[1999] FCA 1728 at  per Heerey, Drummond & Emmett JJ) and were contrary to the  Ltd [22]

business and social values which underpin acceptable standards for dealing with consumers ( ACC
[2013] FCAFC 90 at  per Allsop CJ, Jacobson and Gordon JJ). C v Lux Distributors Pty Ltd [41]

The unsolicited consumer agreement provisions of the ACL and Regulations

Section 76(c) of the ACL provides that a dealer must not make an unsolicited consumer 

agreement with a person unless (where the agreement is made by telephone) the person is given 

information about termination rights by telephone and subsequently in writing.  

Section 76(d) of the ACL provides that the form and way in which the information is given must 

comply with any requirements prescribed by the Regulations.  Regulation 84 requires the written 

information to be attached to the agreement document, to be transparent and in prominent text.

Pursuant to s  of the  Acquire admits that during the relevant period:191 Evidence Act

(a) it was a dealer within the meaning of s 71 of the ACL and the price of the education           

services to be provided was more than $100;
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(b) its negotiations with each Job Applicant resulted in the Job Applicant making an           

unsolicited consumer agreement with a Client of Acquire, within the meaning of s 69

(1)(b)(ii) of the ACL;

(c) it failed to provide the Job Applicant with the information required by s  as to            76(a)

the Job Applicant’s right to terminate the agreement and the way in which the Job 

Applicant may exercise that right;

(d) it failed to provide the Job Applicant with the information in subparagraph (c)           

above, as required by s  and (d) and reg 84; and76(c)

(e) it contravened s  by failing to provide the Job Applicant with the information            76

relating to unsolicited consumer agreements prescribed by s  . 76

PECUNIARY PENALTY

Joint submissions on the appropriate penalty

The parties jointly seek orders requiring Acquire to pay pecuniary penalties for its contraventions 

of the ACL. It is settled that it is appropriate for a regulator in civil proceedings to make 

submissions on penalties and/or the penalty range: Commonwealth v Director, Fair Work Building 
; (2015) 326 ALR 476; Industry Inspectorate CFMEU v Director, Fair Work Building Industry Inspectorate 

[2015] HCA 46 ( ) at  (French CJ, Kiefel, Bell, Nettle and Gordon JJ). In that case the  CFMEU [61]

plurality said (at [64]) that:

…it is consistent with the purposes of civil penalty regimes… and therefore with the public 

interest, that the regulator take an active role in attempting to achieve the penalty which 

the regulator considers to be appropriate and thus that the regulator's submissions as to the 

terms and quantum of a civil penalty be treated as a relevant consideration.

The plurality also said that it was desirable that the Court accept the parties’ submissions on 

penalties, where it is satisfied that the penalty is appropriate in all the circumstances.  Their 

Honours said (at [47]) that, where a particular figure cannot necessarily be said to be more 

appropriate than another, the Court should not depart from the submitted figure merely because 

“it might otherwise have been disposed to select some other figure”.  Their Honours went on to 

say (at [58]) that:

Subject to the court being sufficiently persuaded of the accuracy of the parties' agreement 

as to facts and consequences, and that the penalty which the parties propose is  an

appropriate remedy in the circumstances thus revealed, it is consistent with principle and, 

for the reasons identified in , highly desirable in practice for the court to  Allied Mills

accept the parties' proposal and therefore impose the proposed penalty.

(Emphasis added.)

There is an important public policy involved in the Court accepting appropriate agreed 

penalties.  It promotes the predictability of outcomes in civil proceedings, encourages 

corporations to acknowledge contraventions and avoids lengthy and complex litigation which in 

turn frees the Court to deal with other matters and ACCC officers to attend to other investigations:

(1996) 71 FCR 285 (  NW Frozen Foods Pty Ltd v Australian Competition and Consumer Commission NW 
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) at  (Burchett and Kiefel JJ); [2 Frozen Foods 291 ACCC v Australia and New Zealand Banking Group Ltd 
016] FCA 1516 at  (Wigney J); at [46]. [97]  CFMEU

The process of fixing a pecuniary penalty

In deciding a pecuniary penalty the Court should not adopt a mathematical approach of increases 

or decreases in the penalty within a predetermined range, or assign numerical or proportionate 

values to the various relevant factors.  The Court must consider all the relevant facts and 

circumstances and use a process of “instinctive synthesis” to arrive at the appropriate penalty.  In 

(2005) 228 CLR 357 ( ), which concerned criminal sentencing, Markarian v The Queen  Markarian
McHugh J described this process (at  ) as:378

…the method of sentencing by which the judge identifies all the factors that are relevant to 

the sentence, discusses their significance and then makes a value judgment as to what is the 

appropriate sentence given all the factors of the case.  

This approach has been adopted and approved in numerous decisions of this Court in civil 

penalty matters, both at first instance and appellate level. 

The requirement for specific and general deterrence

The central object of a civil penalty under s 224 is deterrence, both specific to the contravener and 

in general to others who might be tempted to contravene the ACL.  In  Trade Practices Commission v 
(1991) ATPR 41-076 ( ) at 52,152 French J said:CSR Ltd  TPC v CSR

The principal, and I think probably the only, object of the penalties imposed by s  is to 76

attempt to put a price on contravention that is sufficiently high to deter repetition by the 

contravener and by others who might be tempted to contravene the Act.

In (2012) 287 ALR 249; [2012] FCAFC 20 ( ) at  (Keane CJ, Singtel Optus v ACCC  Singtel Optus [62]- [63]

Finn and Gilmour JJ) the Full Court explained:

There may be room for debate as to the proper place of deterrence in the punishment of 

some kinds of offences, such as crimes of passion; but in relation to offences of calculation 

by a corporation where the only punishment is a fine, the punishment must be fixed with a 

view to ensuring that the penalty is not such as to be regarded by that offender or others as 

an acceptable cost of doing business.

…

Generally speaking, those engaged in trade and commerce must be deterred from the 

cynical calculation involved in weighing up the risk of penalty against the profits to be 

made from contravention.

Their Honours said (at [68]) that:

The Court must fashion a penalty which makes it clear to [the contravener], and to the 

market, that the cost of courting a risk of contravention of the Act cannot be regarded as 

[an] acceptable cost of doing business.
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The latter comments were approved by the High Court in (2013) 250 ACCC v TPG Internet Pty Ltd 
CLR 640; [2013] HCA 54 at  (French CJ, Crennan, Bell and Keane JJ).[64]

The penalty should be set sufficiently high that a business, acting rationally and in its own best 

interest, will not be prepared to treat the risk of such a penalty as a business cost.  In NW Frozen 
(at  ) the Full Court explained: Foods 294-295

The Court should not leave room for any impression of weakness in its resolve to impose 

penalties sufficient to ensure the deterrence, not only of the parties actually before it, but 

also of others who might be tempted to think that contravention would pay, and detection 

lead merely to a compliance program for the future.

However, in seeking to deter, a penalty must not be set so high as to be oppressive: Trade Practices 
(1978) ATPR 40-091 at  (Smithers J);  Commission v Stihl Chainsaws (Aust) Pty Ltd 17,896 NW Frozen 

at  ; [2005] FCA 254 at  (Merkel J).  Foods 293  ACCC v Leahy Petroleum (No 2) [9]

The maximum penalty

The maximum penalty under s 224(3) of the ACL for a contravention of ss 21, 29(1)(g) and 34 is $1.1 

million per contravention. The maximum penalty for a contravention of s  is $50,000.76

Regard must ordinarily be had to the maximum penalty.  In (at  ), Gleeson CJ, Markarian 372

Gummow, Hayne and Callinan JJ observed :

…careful attention to maximum penalties will almost always be required, first because the 

legislature has legislated for them; secondly, because they invite comparison between the 

worst possible case and the case before the court at the time; and thirdly, because in that 

regard they do provide, taken and balanced with all of the other relevant factors, a yardstick.

The number of contraventions and the course of conduct principle

In the present case each relevant telemarketing call to a Job Applicant involved numerous acts or 

omissions which were contraventions of the misleading conduct, unconscionability, and 

unsolicited consumer agreement provisions of the ACL. For example, each time that a Career 

Adviser made a representation to a Job Applicant that Acquire was affiliated with the 

government, or that enrolment in the VET FEE-HELP assisted course would help them to secure 

better paid employment, or that the course was appropriate for the Job Applicant 

notwithstanding his or her learning difficulties, mental illness or lack of proficiency in English, 

Acquire breached ss , ,  or  . The same telephone call also involved Acquire breaching 18 21 29(1)(g) 34

the unsolicited consumer agreement provisions in s  through the failure to provide prescribed 76

information to the Job Applicant. The number of contraventions in each telephone call is relevant 

to the maximum available penalty.

Following paragraph cited by:

 (10 November 2017) Australian Competition and Consumer Commission v Morild Pty Ltd

(MCKERRACHER J)
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123.  Where there is sufficient interrelationship in the legal and factual elements of 

the acts or omissions constituting the contraventions, the Court may apply the 

course of conduct or one transaction principle: Australian Competition and 

Consumer Commission v Acquire Learning & Careers Pty Ltd [2017] FCA 602 (at [57]

). The principle was explained in by Middleton and Gordon JJ CFMEU v Cahill 

(at [39] and [41]-[42]) in the following terms:

39       […] The principle recognises that where there is an interrelationship 

between the  for which an legal and factual elements of two or more offences

offender has been charged, care must be taken to ensure that the offender is not 

punished twice for what is essentially the same criminality. …

…

41       […] In other words, where two offences arise as a result of the same or 

related conduct that is not a disentitling factor to the application of the single 

course of conduct principle but a reason why a Court  have regard to that may

principle, as one of the applicable sentencing principles, to guide it in the 

exercise of the sentencing discretion. It is a tool of analysis which a Court is not 

compelled to utilise.

42       A Court is not compelled to utilise the principle because, as Owen JA said 

in   at , "[d]iscretionary judgments require the Royer [2009] WASCA 139 [28]

weighing of elements, not the formulation of adjustable rules or benchmarks". 

The exercise of the sentencing discretion does not fall to be exercised in a 

vacuum. It is a matter of judgment to be exercised according to the facts of each 

case and having regard to conflicting sentencing objectives. …

However, rather than imposing a separate penalty for each act or omission, where there is 

sufficient interrelationship in the legal and factual elements of the acts or omissions constituting 

the contraventions, the Court may in its discretion apply the “course of conduct” or “one 

transaction” principle.  The principle was explained in Construction, Forestry, Mining and Energy 
(2010) 269 ALR 1; [2010] FCAFC 39 at ,  (Middleton and Gordon JJ) in the Union v Cahill [39] [41]-[42]

following terms:

The principle recognises that where there is an interrelationship between the legal and 

for which an offender has been charged, care must be factual elements of two or more offences 

taken to ensure that the offender is not punished twice for what is essentially the same 

criminality.

…

In other words, where two offences arise as a result of the same or related conduct that is 

not a disentitling factor to the application of the single course of conduct principle but a 

reason why a Court  have regard to that principle, as one of the applicable sentencing may

principles, to guide it in the exercise of the sentencing discretion. It is a tool of analysis 

which a Court is not compelled to utilise.
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A Court is not compelled to utilise the principle because, as Owen JA said in  Royer [2009] 

 at , “[d]iscretionary judgments require the weighing of elements, not the WASCA 139 [28]

formulation of adjustable rules or benchmarks”. The exercise of the sentencing discretion 

does not fall to be exercised in a vacuum. It is a matter of judgment to be exercised 

according to the facts of each case and having regard to conflicting sentencing objectives.

(Emphasis in original.) (Citations omitted.)

As Beach J observed in [2016] ACCC v Hillside (Australia New Media) Pty Ltd trading as Bet365 (No 2) 
FCA 698 at  (endorsed in at  per Jagot, Yates and Bromwich JJ), the course of [24]-[25] Reckitt [141]

conduct principle does not have paramountcy in the process of assessing an appropriate penalty, 

and it cannot of itself unduly fetter the proper application of s 224 or operate as a de facto limit on 

the penalty to be imposed for contraventions. Its application must be tailored to the 

circumstances.

In the finish, the question is one of discretion in coming to the correct penalty and the course of 

conduct principle is a guide for use where it is appropriate.  The parties submit, and I agree, that 

each telephone call between a Career Adviser and a Job Applicant was a single course of conduct 

or transaction.  I accept the parties’ submission that Acquire engaged in eight courses of conduct, 

being one single course of conduct in respect of each call.  On that basis, the maximum penalty 

for the contraventions is $8.8 million ($1.1 million x eight occasions). 

The relevant factors

Pursuant to s 224(2), in determining the appropriate penalty the Court must have regard to “all 

relevant matters”, including:

(a) the nature and extent of the act or omission and of any loss or damage suffered as a           

result of the act or omission;

(b) the circumstances in which the act or omission took place; and          

(c) whether the person has previously been found by a court in proceedings to have           

engaged in similar conduct.

A number of additional matters are also relevant to the assessment of a penalty. These factors are 

largely drawn from cases in relation to s  of the  : see  at 76  Trade Practices Act 1974 (Cth) TPC v CSR
52,152-53, as expanded on in at  andNW Frozen Foods 292-294  J McPhee and Son (Aust) Pty Ltd v ACCC
[2000] FCA 365 at  (Black CJ, Lee and Goldberg JJ). With some exceptions those principles are [150]

equally applicable to s 224: (2011) 279 ALR 609; [2011] FCA  ACCC v MSY Technology Pty Ltd (No 2)
382 at  (Perram J); [2012] FCA 629 ( ) at  (Mur624-625 ACCC v TPG Internet Pty Ltd (No 2)  TPG [59]-[61]

phy J); [2013] FCA 570 at  (Bromberg J).  ACCC v Pepe’s Ducks Ltd [16]

As I said in (at  ), the relevant considerations include:TPG [61]

(a) the size of the contravening company;          

(b) the deliberateness of the contravention and period over which it extended;          
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(c) whether the contravention arose out of the conduct of senior management of the           

contravener or at a lower level;

(d) whether the contravener has a corporate culture conducive to compliance with the           

ACL, as evidenced by educational programs and disciplinary or other corrective 

measures in response to an acknowledged contravention;

(e) whether the contravener has shown a disposition to cooperate with the authorities           

responsible for enforcement of the ACL;

(f) the financial position of the contravener;          

(g) whether the contravening conduct was systematic, deliberate or covert; and          

(h) the contravener’s position of influence and importance in its industry sector.           

In any particular case the significance of the factors above will depend on the facts and 

circumstances. While any pecuniary penalty must be determined  the contravening conduct, for
the facts relevant to penalty are not confined to that conduct alone: ACCC v Reckitt Benckiser 

[2016] FCAFC 181 ( ) at  (Jagot, Yates and Bromwich JJ). In the present (Australia) Pty Ltd  Reckitt [83]

case it is relevant that the eight instances of telemarketing calls to the Job Applicants are not 

isolated examples of conduct by rogue employees.

I now turn to each mandatory and additional factor for consideration.

The nature and extent of the contravening conduct, the circumstances in which it took place and any 
loss or damage 

Acquire’s contravening conduct was plainly serious.  The contraventions were systemic, they 

occurred over a considerable period of time, and in some cases they were committed against 

people with disclosed vulnerabilities.  Acquire accepts that the contravening conduct was not 

undertaken by rogue employees and that its sales system courted the risk of such breaches.

The unconscionable conduct contraventions

Acquire took advantage of vulnerable unemployed job seekers who were desperate to find 

employment, by harvesting their personal information via (undisclosed) arrangements with 

online employment agencies and pretending to be interested in assisting them out of 

unemployment.  It used unfair tactics, undue pressure and misleading representations to gull 

them into enrolling in vocational education courses which (while it is not admitted) in my view 

were unsuitable for most of them.  There were a number of matters, that must have been 

apparent to Acquire, which strongly suggest that at least some of the Job Applicants would be 

unable to successfully complete or would receive no real benefit from the course.  These matters 

include that some of the Job Applicants had learning disabilities, mental illness, difficultly in 

speaking and reading English, quite limited education, and insufficient time to decide whether 

the course was appropriate for them.

Acquire’s behaviour strongly points to the conclusion that it had little interest in assisting these 

vulnerable people out of unemployment and was instead largely, perhaps only, motivated by the 
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fees it received for referring and enrolling the Job Applicants in courses provided by its 

Clients.  Each Job Applicant was deprived of the opportunity to give adequate consideration to 

the merits and suitability of the course which Acquire marketed to them. Its conduct, particularly 

in relation to those who disclosed learning difficulties, mental illness and limited education, was 

exploitative in the extreme.

As a result of this conduct each Job Applicant incurred a significant Debt (ranging between 

$9,900 and $21,000).  Any Job Applicant that did not complete the relevant course and was 

enrolled past the relevant payment date, or who was unable to obtain better paid employment as 

a result of undertaking the course, would have incurred the Debt for no benefit. 

Acquire later secured the cancellation of the enrolment and corresponding Debt of each Job 

Applicant, except for Job Applicant H.  However, the instances involving the eight Job Applicants 

were not the actions of rogue employees and are unlikely to be isolated examples.  It seems likely 

that there are many more job seekers who were induced by Acquire to enrol in a VET FEE-HELP 

assisted course and who were unable to complete it, or received no real benefit from it.

The false or misleading representations contraventions

Acquire falsely represented to the Job Applicants that:

(a) the primary or only purpose of the telephone call was to find employment for them;          

(b) by enrolling in the relevant course they would find employment, would find           

employment in a role that would pay significantly more than if the Job Applicants did 

not enrol in the course or enrolled in some other course.  In the case of Job Applicant 

D the course proposed by Acquire would be of more assistance to him than a course 

he was already undertaking; and

(c) (for some of the Job Applicants) that successful completion of the course was           

guaranteed or that it could be completed within a short period of time.

These representations were central to its conduct in procuring the Job Applicants’ enrolment and 

were plainly serious.

The unsolicited consumer agreement contraventions

Unsolicited selling occurs when a trader approaches a consumer directly to offer a product or 

service for sale, and where a consumer agrees to make a purchase and enters into an agreement 

with the supplier outside of a retail environment or the supplier’s place of business or over the 

telephone: see cl. 23.48 of the Explanatory Memorandum, Trade Practices Amendment 

(Australian Consumer Law) Bill (No 2) 2010  .

Chapter 8 and pp 464-491 of the Explanatory Memorandum show that the relevant provisions of 

the ACL are aimed at addressing the added vulnerability or disadvantage faced by consumers 

through unsolicited selling practices including:

(a) the impact of information asymmetry between the supplier and the consumer.  In           

the case of unsolicited sales the consumer is unlikely to have engaged in a product 

comparison or sampled the product prior to the unsolicited approach, and the 
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information available to the consumer is largely that which is represented to them by 

the trader; and

(b) the incentives for unfair conduct.  Unsolicited selling often involves sales           

techniques which take advantage of the unequal market power of the participants and 

exacerbates the problem of information asymmetry.  The sales techniques may 

include lack of disclosure of important information, exertion of interpersonal pressure 

by sales people, targeting of vulnerable consumers and misleading representations. 

Against that backdrop Acquire’s misconduct must be seen as serious. It sourced the Job 

Applicants’ contact information from online job applications, made unsolicited telephone calls to 

them to market VET FEE-HELP assisted courses, and brought unfair tactics, undue pressure, and 

false or misleading representations to bear on them to induce them to enter into an agreement. 

Some of the Job Applicants disclosed significant vulnerabilities. Acquire’s failure to adhere to the 

requirements of s  to inform the Job Applicants of their right to terminate the agreement during 76

the termination period, and the way in which they could exercise that right, were serious given 

the significant Debt the Job Applicants incurred. 

Whether the contravener has previously been found in a court to have engaged in similar conduct

Acquire has not previously been found in breach of the ACL or the CCA. 

The size of the contravener and its financial position

At the time of the conduct Acquire was a significant and market leading provider of student 

recruitment services.  Acquire put on the following confidential evidence as to its revenue, 

profitability and asset position:

(a) audited financial statements for the Acquire Learning Consolidated Group for the           

financial year ended 30 June 2015 ( ), which covered the period in which the FY2015

contraventions occurred; and

(b) draft management accounts for the Acquire Learning Consolidated Group for the           

financial year ended 30 June 2016 ( ) (being the most up-to-date financial FY2016

reports at the date of the hearing).

I considered aspects of the material to be inadequate and I required Acquire to file further 

evidence.  It then adduced further confidential information as to its revenue, profitability and 

asset position, namely:

(a) further draft financial summary management accounts for the Acquire Learning           

Consolidated Group for FY2016 comprising a statement of cash flows, a statement of 

financial position, a statement of financial performance (profit and loss), and a 

statement of changes in equity; and

(b) an explanation of the draft management accounts for FY2016 which had been           

earlier provided. 

I made orders pursuant to ss  and  of the  ( 37AF 37AG  Federal Court of Australia Act 1976 (Cth) Federal

) for the financial information to be treated as confidential except to the extent that I  Court Act
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considered it necessary or appropriate to refer to the information in the reasons for judgment 

herein.

The Consolidated Statement of Profit or Loss for FY2015 shows that Acquire earned revenue of 

$129.70 million in that financial year.  It made a profit before income tax of $12.11 million and a 

profit after tax of $6.30 million.  As at 30 June 2015 it had net assets of $13.31 million.  The parties’ 

submissions focused on Acquire’s financial position in the financial year ending on 30 June 2015 

because the contraventions occurred in that period.  However it is also necessary to understand its 

more recent financial position because one of the primary objects of a pecuniary penalty is to fix a 

penalty high enough to deter Acquire from a repetition of such conduct.

The draft consolidated management accounts for FY2016 show that Acquire earned revenue of 

$136.89 million in that financial year.  It made a loss before tax of $15.92 million and a loss after tax 

of $12.89 million.  As at 30 June 2016, more than a year after the last contravention, the Acquire 

Learning Consolidated Group had negative assets of $2 million.  Acquire explained the significant 

worsening of its financial position as arising from new statutory requirements as part of 

regulatory reform of the vocational education sector, the transitioning of its business from a 

brokerage style marketing and promotional business to a full education delivery model which 

increased costs of sales, investment in activities to build revenue streams outside the VET FEE-

HELP scheme, and the purchase of a vocational education provider.

The fact that Acquire’s most recent financial statements show that it made an after-tax loss of 

almost $13 million, and that its asset position has dramatically worsened, is significant to my view 

in relation to the appropriate penalty.  Had its financial position been better a higher penalty than 

that proposed may have been appropriate. 

Deliberateness of contravening conduct and the involvement of senior management

Acquire’s business model was based on maximising the number of enrolments it was able to 

achieve for its Clients and thereby maximise the fees payable to it.  Acquire’s conduct in that 

regard was deliberate and overt. 

Acquire provided its Career Advisors with a script for the telemarketing calls, and I infer that it 

trained them in that regard.  It gave them the tools to pressure Job Applicants into enrolling in the 

recommended course on the spot, without time to consider whether that course was suitable for 

them.  The script included a list of “frequently raised objections” and suggested responses that 

were designed to overcome objections, including “I think you should give it a go for at least a 

couple of months, correct?”; “Statistically people who do this course are earning an extra $10,000 

per year on average”; and “I have done this course before and trust me, you can do it!”

The script required Career Advisers to make misleading representations such as: “We are all 

about helping people land their dream job and most importantly finding that job in your local 

community”; and “It’s my job to get you into one of those roles”.  That was far from the truth.

Acquire incentivised its Career Advisers to pressure prospective students into enrolment so as to 

maximise sales by paying them commission, cash and prizes based on the number of people 

referred and enrolled.  One of its training documents advised Career Advisers to “book the 

maximum amount of enrolments possible and end up receiving the biggest salary possible.” 
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Although no senior management were directly involved in the contraventions, Acquire admits 

that its senior managers, including its National Sales Manager, were involved in devising the sales 

system.  Acquire accepts that through its sales system it “took the odds” and “courted the risk” of 

engaging in the contravening conduct.  Its conduct was deliberate and it involved senior 

management to an extent, which also supports the imposition of substantial penalties. 

Culture of corporate compliance

Following the ACCC commencing its investigation, Acquire undertook steps to improve its 

compliance with the ACL, which is to its credit.  However, for much of the relevant period 

Acquire did not have a compliance program in place, and even when it implemented such a 

program it did not prevent the contravening conduct in relation to Job Applicants G and 

H.  Acquire accepts that the compliance program it implemented was inadequate. 

Cooperation with authorities

Acquire has cooperated with authorities from the beginning of the investigation.  It voluntarily 

handed over information and documents and participated in a series of discussions with the 

ACCC to bring an agreed resolution of the matter before the Court.  By admitting to the 

contraventions the ACCC and the community have avoided the cost and burden of a trial.  I 

accept that Acquire has demonstrated contrition and I have taken its cooperation into account in 

relation to the penalties.  

Deterrence

The deliberateness of the contravening conduct, its nature in targeting vulnerable people, the 

losses suffered by the Commonwealth, and Acquire’s status as a market leader, indicates a strong 

requirement for general and specific deterrence. 

In light of Acquire’s reduced financial position, I consider the proposed penalties totalling $4.5 

million are sufficient to deter it from a repetition of similar conduct.  The penalties are proposed 

in circumstances where Acquire’s most recent financial statements show an after-tax loss of 

almost $13 million and a negative net asset position (following an approximately $15 million 

worsening of its asset position in one financial year). 

A penalty of this magnitude, imposed on a market leader in the sector, is also appropriate to deter 

other businesses from engaging in similar conduct.  It is unlikely that another business, acting 

rationally and in its own best interest, will be prepared to treat the risk of such a penalty as an 

acceptable cost of doing business.  General deterrence is particularly important in circumstances 

where Acquire rorted the VET FEE-HELP scheme for its own financial gain and, as the parties 

submit, the VET FEE-HELP sector is beset with compliance issues.  It is necessary to send a strong 

message to deter other businesses from a repetition of similar conduct. 

Parity principle

The parity principle provides that, all other things being equal, similar contraventions should 

incur similar penalties. But, as the Full Court in cautioned (at  ), “other things NW Frozen Foods 295

are rarely equal where contraventions of the  are concerned.” There are many Trade Practices Act

difficulties associated with setting penalties by reference to penalties previously imposed for 
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contraventions in differing circumstances or in circumstances where some of the facts are similar 

but others are not: at  approving the observation of Middleton J in  Singtel Optus [60] ACCC v Telstra 
(2010) 188 FCR 238 at  . Corporation Ltd [215]

The parties did not seek to support the proposed penalty on the grounds that the facts of this case 

are comparable to those of other cases. 

Totality principle

This principle requires that the entirety of the underlying contravening conduct be considered to 

determine whether a penalty is just and appropriate as a whole.  The underlying rationale of the 

principle is to ensure that the proposed penalty is proportionate when the contraventions are 

viewed collectively: at  . Its application in the present case means that, although TPG [138]-[139]

there are eight courses of conduct, the total penalty should not exceed what is appropriate for the 

entirety of the underlying contravening conduct. It operates as a final check to ensure that the 

penalties imposed are just and appropriate overall: Trade Practices Commission v Allied Mills 
(1981) 60 FLR 38 at  ;  Industries Pty Ltd (No 5) 40 Trade Practices Commission v TNT Australia Pty 

(1995) ATPR 41-375 at  . The parties submit, and I agree, that while the proposed Limited 40,169

penalty of $4.5 million is substantial it is not oppressive. I would not apply the totality principle so 

as to reduce the aggregate penalty below that proposed. 

Pecuniary penalty orders

Having synthesised the relevant matters, I consider a total pecuniary penalty of $4.5 million is 

appropriate.  There is no good reason to depart from the parties’ submissions as to the 

appropriate penalty.  The total penalty relates to the contraventions as follows:

(a) in respect of the eight contraventions of s  , $40,000 for each contravention,            76

totalling $320,000;

(b) in respect of the eight contraventions of ss  and  together, $225,000 for each            29(1)(g) 34

contravention totalling $1.8 million;

(c) in respect of the four contraventions of s 21 relating to Job Applicants A, B, D and G,           

$345,000 for each contravention, totalling $1.38 million; and

(d) in respect of the four contraventions of s 21 relating to Job Applicants C, E, F and H,           

$250,000 for each contravention, totalling $1 million.

The higher penalty for the four contraventions of s 21 relating to Job Applicants A, B, D and G 

reflects the aggravating features of Acquire’s conduct in those instances. 

DECLARATIONS

The Court has power under s  of the  to award declaratory relief. Ordinarily, 21 Federal Court Act

three requirements should be satisfied before a declaration can be made: see Forster v Jododex 
(1972) 127 CLR 421; [1972] HCA 61 at  (Gibbs J): Australia Pty Ltd 437-438

(a) the question must be a real and not a hypothetical or theoretical one;          

(b) the applicant must have a real interest in raising it; and          
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(c) there must be a proper contradictor.

Following paragraph cited by:

 (13 August 2018) Australian Competition and Consumer Commission v Oakmoore Pty Ltd

(GLEESON J)

Where declarations are sought by consent, the Court’s discretion is not 

supplanted; however, the Court will not usually refuse to give effect to terms 

of settlement by declining to make orders where they are within jurisdiction 

and are otherwise unobjectionable: Australian Competition and Consumer 

Commission v Acquire Learning & Careers Pty Ltd [2017] FCA 602 at  [96] per 

Murphy J

 (14 December Director of Consumer Affairs Victoria v Fletcher & Parker (Balwyn) Pty Ltd

2017) (MURPHY J)

The Court has a broad discretion to order declaratory relief under s  of the 21 Fe

 . The requirements for the declarations  deral Court of Australia Act 1976 (Cth)

sought in the present case are satisfied. The questions are real, Consumer 

Affairs has a real interest in seeking the declarations and Fletchers is a proper 

contradictor: (1972) 127 CLR 421 at  (Gib Forster v Jododex Australia Pty Ltd 437-438

bs J). The Court will ordinarily not refuse orders that are within jurisdiction 

and are otherwise unobjectionable: Australian Competition and Consumer 

[2003] FCA 964 at  (French J); Commission v Econovite Pty Ltd [11]  Australian 

Competition and Consumer Commission v Acquire learning & Careers Pty Ltd [2017] 

FCA 602 at [96]

Where declarations are sought by consent the Court’s discretion is not supplanted, but the Court 

will not usually refuse to give effect to terms of settlement by refusing to make orders where they 

are within jurisdiction and are otherwise unobjectionable: [2003] FCA  ACCC v Econovite Pty Ltd
964 at  (French J). [11]

It is unnecessary to now set out the declarations the parties seek when they are detailed in the 

orders made.  It suffices to note that they are in my view appropriate because they serve to record 

the Court’s disapproval of the contravening conduct, inform the public and operate to deter 

others from contravening the ACL.  The questions are real, as a public regulator the ACCC has a 

real interest in seeking the declarations, and although the declarations are jointly proposed 

Acquire is a proper contradictor: see (2012) 201 FCR 378; [2012]  ACCC v MSY Technology Pty Ltd
FCAFC 56 at  (Greenwood, Logan and Yates JJ). [30]

INJUNCTIVE RELIEF
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The parties seek an injunction restraining Acquire for a period of three years from making 

representations to the effect of one of those made to the Job Applicants.  The Court has ample 

power pursuant to s 232 of the ACL to grant such injunctive relief, subject to three limitations: see 

(1997) 78 FCR 197 at  (Merkel J):ACCC v Z-Tek Computers Pty Ltd 203-204

(a) the power is confined by reference to the scope and purpose of the ACL.  The relief           

should be designed to prevent a repetition of the conduct for which the relief is sought;

(b) there must be a sufficient nexus or relationship between the contravention and the           

injunction; and

(c) the injunction must relate to the “matter” before the Court.          

After I raised concerns about a lack of clarity in the injunction proposed, the parties put forward 

an injunction in amended form.  The proposed amended injunction is sufficiently clear, has a 

sufficient relationship to the contraventions, and is designed to deter a repetition of the 

contravening conduct (by attaching the sanctions available for contempt of Court to any 

repetition of the contraventions): (1992) ICI Australia Operations Pty Ltd v Trade Practices Commission
38 FCR 248 at  (French J). In my view it is appropriate to order the injunctive relief the parties 268

seek. 

COMPLIANCE PROGRAM

The parties seek orders requiring Acquire to review its existing compliance program at the end of 

each six month period, doing so for a period of three years.  Such an order is appropriate in 

circumstances where Acquire’s existing compliance program did not prevent contraventions of 

the ACL.  It is in the interests of consumers and in the public interest that Acquire has an effective 

compliance program in place, and appropriate to make these orders. 

COSTS

Acquire has agreed to pay $100,000 towards the ACCC’s costs of the proceeding, within 30 days of 

the date of this order.  Such an order is appropriate. 

I have made orders in terms of the draft minutes provided by the parties. 

I certify that the preceding one hundred and two (102) numbered paragraphs are a true 

copy of the Reasons for Judgment herein of the Honourable Justice Murphy.

 

Associate: 

 

Dated:        30 May 2017
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Cited by:

Australian Competition and Consumer Commission v Cornerstone Investment Aust Pty Ltd (in liq) (No 

[2018] FCA 1408 (19 September 2018) (GLEESON J)4)

Murphy J’s judgment in Australian Competition and Consumer Commission v Acquire Learning & 
 Careers Pty Ltd [2017] FCA 602 (“

Australian Competition and Consumer Commission v Cornerstone Investment Aust Pty Ltd (in liq) (No 

[2018] FCA 1408 (19 September 2018) (GLEESON J)4)

Murphy J’s judgment in Australian Competition and Consumer Commission v Acquire Learning & 
[2017] FCA 602 (“  Careers Pty Ltd Acquire

Australian Competition and Consumer Commission v Cornerstone Investment Aust Pty Ltd (in liq) (No 

[2018] FCA 1408 (19 September 2018) (GLEESON J)4)

In  Acquire ,

Australian Competition and Consumer Commission v Cornerstone Investment Aust Pty Ltd (in liq) (No 

[2018] FCA 1408 (19 September 2018) (GLEESON J)4)

In , the respondent’s staff used personal information that Acquire had purchased to  Acquire
make unsolicited marketing calls to job seekers and aggressively market vocational 

education courses to them. The courses were run by education providers who had agreed to 

pay Acquire a fee for referrals and enrolments, sometimes a percentage of the course fee. 

Acquire aimed to enrol the job seekers, on the spot, into VET FEE-HELP eligible courses and 

also into VET FEE-HELP to pay for the relevant course. Acquire used various unfair and 

misleading sales techniques to induce job seekers. For example, its staff represented to 

consumers the primary or only purpose of the telephone call was for Acquire to find 

employment for the job seeker, when their purpose was in fact to procure the enrolment of 

consumers into a VET FEE-HELP assisted course. The enrolled consumers incurred debts of 

between $9,900 and $21,000 due to their enrolment in the courses:  Acquire at [2]

 [2018] FCA 1170 (13 Australian Competition and Consumer Commission v Oakmoore Pty Ltd (No 2)

August 2018) (GLEESON J)

Recently, in Australian Competition and Consumer Commission v Acquire Learning & Careers Pty 
 Ltd [2017] FCA 602 (“  Acquire Learning ”)

 [2018] FCA 1169 (13 August Australian Competition and Consumer Commission v Oakmoore Pty Ltd

2018) (GLEESON J)

Where declarations are sought by consent, the Court’s discretion is not supplanted; however, 

the Court will not usually refuse to give effect to terms of settlement by declining to make 

orders where they are within jurisdiction and are otherwise unobjectionable: Australian 
Competition and Consumer Commission v Acquire Learning & Careers Pty Ltd [2017] FCA 602 at [9

 6] per Murphy J

 [2017] FCA 1521 (14 Director of Consumer Affairs Victoria v Fletcher & Parker (Balwyn) Pty Ltd

December 2017) (MURPHY J)

The Court has a broad discretion to order declaratory relief under s  of the 21 Federal Court of 
 . The requirements for the declarations sought in the present case are  Australia Act 1976 (Cth)

satisfied. The questions are real, Consumer Affairs has a real interest in seeking the 

declarations and Fletchers is a proper contradictor: (1972)  Forster v Jododex Australia Pty Ltd
127 CLR 421 at  (Gibbs J). The Court will ordinarily not refuse orders that are within 437-438
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jurisdiction and are otherwise unobjectionable: Australian Competition and Consumer 
[2003] FCA 964 at  (French J); Commission v Econovite Pty Ltd [11]  Australian Competition and 

Consumer Commission v Acquire learning & Careers Pty Ltd [2017] FCA 602 at [96]

 [2017] FCA 1308 (10 November Australian Competition and Consumer Commission v Morild Pty Ltd

2017) (MCKERRACHER J)

Where there is sufficient interrelationship in the legal and factual elements of the acts or 

omissions constituting the contraventions, the Court may apply the course of conduct or one 

transaction principle: Australian Competition and Consumer Commission v Acquire Learning & 
). The principle was explained in by Careers Pty Ltd [2017] FCA 602 (at  [57] CFMEU v Cahill 

Middleton and Gordon JJ (at [39] and [41]-[42]) in the following terms:

39       […] The principle recognises that where there is an interrelationship between 

the  for which an offender has been legal and factual elements of two or more offences
charged, care must be taken to ensure that the offender is not punished twice for 

what is essentially the same criminality. …

…

41       […] In other words, where two offences arise as a result of the same or related 

conduct that is not a disentitling factor to the application of the single course of 

conduct principle but a reason why a Court  have regard to that principle, as one may
of the applicable sentencing principles, to guide it in the exercise of the sentencing 

discretion. It is a tool of analysis which a Court is not compelled to utilise.

42       A Court is not compelled to utilise the principle because, as Owen JA said in Roy
  at , "[d]iscretionary judgments require the weighing of er [2009] WASCA 139 [28]

elements, not the formulation of adjustable rules or benchmarks". The exercise of the 

sentencing discretion does not fall to be exercised in a vacuum. It is a matter of 

judgment to be exercised according to the facts of each case and having regard to 

conflicting sentencing objectives. …

 [2017] VSC 572 (22 September 2017) Re Acquire Learning & Careers Pty Ltd (administrators appointed)

(Gardiner AsJ)

In my earlier reasons, I refer to the ACCC investigations and the findings of Murphy J in the 

proceedings brought by the ACCC in the Federal Court of

 

Australia.   Since 1 June, when I granted the first extension, the administrators  [16]

have:

(a)        reviewed documentation in respect of the ACCC investigation and 

prosecution;

(b)        reviewed the judgment obtained by the ACCC in the Federal Court 

in July 2016, and the orders then made against AL&C by Murphy J; and

(c)        considered the impact of the Federal Court judgement against 

AL&C, having regard to the administrators’ appointment.

via
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See paragraph 6(ix) of my earlier reasons and the reasons of Murphy J which are reported[16]

as  Australian Competition and Consumer Commission v Acquire Learning & Careers Pty Ltd [2017] FCA 

 .602 (30 May 2017)

Australian Competition and Consumer Commission v Get Qualified Australia Pty Ltd (in liquidation) 

 [2017] FCA 1018 (30 August 2017) (BEACH J)(No 3)

But I accept that some albeit limited guidance may be taken from the penalties imposed in Au
stralian Competition and Consumer Commission v Acquire Learning and Careers Pty Ltd [2017] 

FCA 602

 [2017] VSC 376 (28 June 2017) (Gardiner AsJ)Re Acquire Learning Pty Ltd (Administrators Appointed)

(ix) on 30 May 2017, following a trial conducted on 26 July 2016 and based largely on admissions

made by Acquire Learning & Careers, Murphy J of the Federal Court of Australia imposed

pecuniary penalties totalling $4.5M on Acquire Learning & Careers and ordered that it contribute

$100,000 toward the costs of the Australian Consumer and Competition Commission (‘ )ACCC’

incurred in that proceeding. The penalties were imposed because of contraventions of the  [2] Austr

 by Acquire Learning & Careers in marketing VET FEE-HELP assisted coursesalian Consumer Law

to job seekers. The contraventions relate to telemarketers employed by Acquire Learning &

Careers engaging in misleading or deceptive conduct, making false or misleading representations

about VET FEE-HELP courses and engaging in conduct trade or commerce which was likely to

mislead. The Court found that the motive of Acquire Learning & Careers was to maximise its

profits by so doing. Its conduct was heavily criticised by Murphy J. As the judgment was only

delivered on 30 May 2017, the administrators are still assessing the assertions made by the ACCC in

the relevant proceedings and considering the impact of the findings by Murphy J in relation to

claims which might be made in a liquidation against those involved.

via

The reasons of Murphy J are reported as .[2]  [2017] FCA 602
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