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1. Introduction 

WEstjustice Community Legal Centre welcomes the opportunity to make this 

submission to the Attorney General’s Department inquiry into the effectiveness of the 

current penalty framework in the Fair Work Act 2009 (Cth) (FW Act). 

In this submission, we refer to relevant WEstjustice submissions to previous inquiries 

and other reports by WEstjustice which contain more detailed background about our 

services, and which provide statistics and case studies, including: 

(a) WEstjustice’s submission into the Inquiry into the Victorian On-Demand 
Workforce;1 and 

(b) Not Just Work Report.2 

We trust that the above publications will provide useful context to this submission.  

2. Background to WEstjustice and the Employment Justice Program 

WEstjustice is a community organisation that provides free legal help to people in the 

Western suburbs of Melbourne.  Our offices are located in Footscray, Werribee and 

Sunshine, with a number of outreach services available in other locations. 

The WEstjustice Employment Justice Program provides employment-related legal 

information, advice, advocacy and referrals to vulnerable workers, including those 

from a refugee or asylum seeker background, as well as to newly arrived migrants 

who are from a non-English speaking background, and young workers. 

The Program seeks to improve employment outcomes for vulnerable workers 

including migrants, refugees and temporary visa holders.  We do this by empowering 

vulnerable workers to understand enforce their workplace rights through the provision 

of tailored legal services, education, sector capacity building and advocacy for 

systemic reform.  To date our service has recovered over $450,000 in unpaid 

entitlements or compensation, trained over 2000 community members, delivered five 

roll-outs of our award-winning Train the Trainer program, and participated in 

numerous law-reform inquiries and campaigns. 

Based on evidence from our work, and extensive research and consultation, 

WEstjustice released the Not Just Work Report, outlining 10 key steps to stop the 

exploitation of migrant workers. 3 

                                                           
1 Catherine Hemingway, February 2019, last accessed 23 October 2019 at: <https://s3.ap-southeast-

2.amazonaws.com/hdp.au.prod.app.vic-engage.files/5315/5686/5228/WEstjustice.pdf>.  
2  Catherine Hemingway, Not Just Work: Ending the exploitation of refugee and migrant workers, 2016 (Not Just 
Work report). 
3  Ibid. 



















 

 

At the very least, the current employer defences to the sham contracting provisions in 

the FW Act should be limited.  

However, in our view, there should ideally be no defence for recklessness or lack of 

knowledge. At a minimum, the law should be amended to ensure that employers are 

liable when they fail to take reasonable steps to determine a correct classification.  

Recommendation 5 

WEstjustice supports redrafting section 357(2) in accordance with recommendation 

25.1 of the Productivity Commission Report, which states:8 

The Australian Government should amend the FW Act to make it unlawful to 

misrepresent an employment relationship or a proposed employment 

arrangement as an independent contracting arrangement (under s. 357) 

where the employer could be reasonably expected to know otherwise. 

For suggested redrafting of section 357(2), please see Appendix 1. 

6. Additional submissions and recommendations 

In addition to the above recommendations, WEstjustice also submits and 

recommends in relation to the subject matter of the inquiry: 

6.1 The definition of ‘responsible franchisor’ should be extended to increase the 

liability of franchisors for contraventions of workplace laws by franchisees  

Background 

Currently, other than the accessorial liability provisions in section 550, the only other 

ways to attribute responsibility to a third party under the FW Act are via the 

responsible franchisor and holding company provisions in sections 558A to 558C, 

which were introduced as part of the Vulnerable Workers Amendments. 

Under these provisions, holding companies and responsible franchisor entities 

contravene the Act if they knew or could reasonably be expected to have known that 

a contravention (by a subsidiary or franchisee entity) would occur or was likely to 

occur. 

Our view 

The responsible franchisor and holding company provisions are too narrow and place 

unrealistic burdens of proof on vulnerable workers.  Additionally, the provisions are 

too piecemeal and must be extended to cover other fissured forms of employment, 

including supply chains. 

Sections 558A and 558B of the FW Act define “franchisee entity” and “responsible 

franchisor entity” and outline the responsibility of responsible franchisor entities and 

                                                           
8 Productivity Commission, Workplace Relations Framework, Inquiry Report No 76 Volume 2 (30 November 
2015), 915- 
916, available at<http://www.pc.gov.au/inquiries/completed/workplace-relations/report/workplace-
relationsvolume2.pdf>, accessed 24 October 2019. 



 

 

holding companies for certain contraventions.  To hold a franchisor to account, the 

current definition of responsible franchisor entity requires a worker to show that the 

franchisor has a “significant degree of influence or control over the franchisee entity’s 

affairs”.  

For workers, who often lack access to necessary documents and information, this is 

an unnecessarily difficult burden to overcome, and it may discourage franchisors 

from taking an active role in promoting compliance in their franchises, and instead 

would reward those that take a hands-off approach or who structure their contracts in 

such a way as to distance themselves from their franchisees.  This requirement (that 

the franchisor be shown to have a significant degree of influence or control over the 

franchisee entity) is unnecessary because the degree of control able to be exercised 

by a franchisor is already a relevant consideration when determining liability under 

s558B(4)(b). 

In addition, unlike section 550 of the FW Act (which deems that parties involved in a 

contravention of a provision are taken to have contravened that provision), it is not 

clear from the drafting that responsible franchisor entities and holding companies will 

be liable for the breaches of the franchisee entity or subsidiary.  Rather, it appears 

that they may only be liable for breaching the new provisions.  This seems contrary to 

the intention of the Vulnerable Workers Amendments as expressed in the Fair Work 

Act (Protecting Vulnerable Workers) Explanatory Memorandum, and needs to be 

clarified. 

Recommendation 6 

In addition to our recommendation in paragraph 5.2 above, WEstjustice also 

recommends broadening the existing definition of responsible franchisor entity to 

remove the threshold requirement to show a “significant degree of influence or 

control”.  We argue that workers should not have high burdens to bring a claim when 

the franchisors hold all the relevant documents and evidence to show their control 

over a franchisee.  Instead, it should be for the franchisor to show that they had 

limited influence and control as part of a reasonable steps defence under subsection 

558B(4). 

Accordingly, we propose that subsection 558A(2)(b) be removed (or at least the 

reference to “significant” be deleted) to broaden the definition of responsible 

franchisor entity.  The degree of control able to be exercised by a franchisor is 

already a relevant consideration when determining liability – see subsection 

558B(4)(b) FW Act, which says that in determining whether a person took reasonable 

steps to prevent a contravention, the extent of control held by the franchisor is 

relevant.   

For details see Appendix 1. 



 

 

6.2 The liability of relevant third parties under the responsible franchisor and 

holding company provisions should be clarified   

Recommendation 7 

In addition to Recommendation 5, WEstjustice recommends the insertion of a new 

section 558AA to clarify that responsible franchisor entities, holding companies and 

other responsible entities who contravene section 558B should also be taken to have 

contravened the relevant provisions contravened by their franchisee 

entity/subsidiary/indirectly controlled entity. 

As it is currently drafted, the responsible entity provisions do not appear to make 

franchisor entities or holding companies liable for the breaches of their franchises or 

subsidiaries, and merely introduced a new civil remedy provision for failing to prevent 

a contravention.  This means that, under the current Act, it appears that workers at 

7/11 could not pursue head office for their underpayments.  They could only seek 

that the head office pays a penalty for breach of section 558B.   This could be easily 

clarified by a minor addition to the Act as set out in our drafting suggestions.   

For details please see Appendix 1. 

6.3 The ‘reasonable steps’ defence for franchisors and holding companies should 

be clarified 

Sections 558(3) and 558(4) of the FW Act create a defence for franchisors and 

holding companies where reasonable steps are taken to prevent a contravention by 

the franchisee entity or subsidiary of the same or a similar character. 

Recommendation 8 

At a minimum, WEstjustice recommends encouraging proactive compliance by 

including the examples provided for in paragraph 67 of the Vulnerable Works Bill 

Explanatory Memorandum as a legislative note into section 558B(4).  It would also be 

useful to clarify situations where the reasonable steps defence will not apply – for 

example where a lead firm accepts a tender that cannot be successfully completed 

except by exploiting workers, or where a franchise agreement cannot be run at a 

profit without exploitation.   

For details see Appendix 1. 

6.4 A reverse onus creating a presumption that an employment relationship exists 

should be introduced to ensure minimum entitlements for all workers and to 

require principals to prove that contractors are operating their own business   

 

As outlined at part 5.1(b) of our submission, the introduction in the Protecting 

Vulnerable Workers Act of a reverse onus of proof in relation to record-keeping 

failures appears promising.  We consider that the same principles should be applied 

to compliance with sham contracting provisions.   



 

 

Recommendation 9 

To prevent unscrupulous businesses using sham contracting as their business 

model, WEstjustice recommends the insertion of a new section in the FW Act that 

provides all workers with the right to minimum entitlements, unless the 

employer/principal can establish the worker was genuinely running their own 

business.  

This approach has been adopted in California, US, with the recent introduction of 

section 2750.3 of the Californian Labor Code. Section 2750.3 states: 

(a) (1) For purposes of the provisions of this code and the Unemployment 
Insurance Code, and for the wage orders of the Industrial Welfare Commission, 
a person providing labor or services for remuneration shall be considered an 
employee rather than an independent contractor unless the hiring entity 
demonstrates that all of the following conditions are satisfied: 

(A) The person is free from the control and direction of the hiring entity 
in connection with the performance of the work, both under the contract 
for the performance of the work and in fact. 

(B) The person performs work that is outside the usual course of the 
hiring entity’s business. 

(C) The person is customarily engaged in an independently established 
trade, occupation, or business of the same nature as that involved in 
the work performed. 

The introduction of such a reverse onus will provide minimum entitlements to all 

dependent workers, but still provides principals with a straightforward defence when 

they engage genuine contractors.  

We could use the approach adopted in the Californian Code, or please see Appendix 

1 for an alternative drafting suggestion. 

6.5 The Australian Business Register should increase scrutiny at the time sole 

trader ABNs are issued to identify sham contracting at an early stage 

Recommendation 10 

WEstjustice recommends turning a greater focus to prevention of sham contracting, 

as well as penalisation.  

As set out in the Not Just Work report, one way to achieve this is by introducing 

independent scrutiny and education at the time that an application for an ABN is 

made, including that:  

(a) Proper consideration of all the facts and circumstances and the application of 
the relevant multi-factor test before an ABN is issued; 

(b) In no circumstances should a principal be able to obtain an ABN on behalf of 
a worker; and/or 



 

 

(c) ABNs should not be issued to individuals after a short internet application, and 
applicants who are individuals should be required to attend a face-to-face 
interview with an information officer (with interpreters where required), where 
education about the differences between contractors and employees (and 
their respective entitlements) is provided. Information about taxation and 
workplace injury insurance should also be provided at this time.  

WEstjustice acknowledges that this procedural change would increase costs and 

compliance obligations. However, these are outweighed by the need to offer 

protection to all workers and maintain the integrity the workplace relations framework 

by removing incentives to engage in sham contracting.  

6.6 Increase enforcement and education activities to prevent sham contracting 

arrangements, particularly for CALD communities 

The complexity of sham contracting requires community organisations and regulatory 

agencies equipped with sufficient resources to assist vulnerable workers to articulate 

and pursue their complaints, investigate complaints made about sham contracting 

and to launch investigations into serial offenders. Targeted enforcement and audit 

action, especially in key industries (including construction, cleaning services and 

courier/distribution workers) is an important part of this.  

Recommendation 11 

WEstjustice considers that more needs to be done to clarify the distinction between 

employees and contractors in the community. This could be achieved by, for 

example:  

(a) Greater education and targeted assistance to make sham contracting laws 
meaningful for CALD workers; and  

(b) Increased ‘on-the-spot’ inspection and assessment of industries at risk of 
sham contracting by regulators, as vulnerable workers cannot be expected to 
self-report in all circumstances.  

 

Finally, we note that, for genuine independent contractors, avenues for assistance 

with underpayment matters are extremely limited. Such workers fall outside the remit 

of FWO and many community legal centres, and consideration needs to be given to 

the best way to support them to understand and enforce their rights and 

responsibilities. In WEstjustice’s submission into the Inquiry into the Victorian On-

Demand Workforce,9 we recommended a State based Office of the Contractor 

Advocate be established to provide information to individual workers and businesses 

about whether they are independent contractors or employees, investigate and report 

on systemic non-compliance, and assist vulnerable workers to navigate VCAT and 

other jurisdictions to recover minimum entitlements.  

 

                                                           
9 Catherine Hemingway, February 2019, last accessed 23 October 2019 at: <https://s3.ap-southeast-

2.amazonaws.com/hdp.au.prod.app.vic-engage.files/5315/5686/5228/WEstjustice.pdf>.  



 

 

7. Conclusion 

It is essential that our workplace relations framework protects those most at risk of 

exploitation.  We believe our recommendations will strengthen legal frameworks and 

processes to ensure that all workers can access fair pay and decent work, and that 

unscrupulous employers can be held to account. 

We thank the Attorney General’s Department for considering these important issues 

and for providing us with the opportunity to put forward this submission and its 

recommendations.


















